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DONAGHMOBE BIOT. 



Report of Case at Tyrone Assizes, addressed to the Right Hon. the Lord Chancellor. 



My Lord, 



Busliy Park, Enniskerry, 

2nd April, 1867. 



At the last Assizes for the county of Tyrone a number of prisoners (Patrick 
M'Closkey and eight others) were arraigned before me on a charge of riot, affray, and 
illegal assembly, alleged to have taken place at Donagimiore, in that county, on the 
17th September, 1866. They pleaded guilty. In order to guide me in determining 
the sentence I should pass it became my duty to read the informations upon which 
they were sent for trial. These were two in number; one that of Constable James 
O’Neill, another of Sub-Constable Thomas Thackaberry, and both taken before A. M. 
Lyle, Esq., on the 3rd October, 1866. I have the honour of forwarding the copies of 
the informations with which I was supplied by the Crown Solicitor. Upon perusing 
these, the only documents or records of evidence before, it appeared that the offence 
committed by the accused had its origin in an assemblage of two large parties, 
numbering together 120, in the infoimations described as Protestants, who marched 
about nine o’clock at night, headed by two men on horseback, and playing upon several 
drums and fifes, despite the efforts of the police, who apprehended a breach of the 
peace. Whilst engaged in the attempt to induce this body to separate, or cease playing, 
the constable was seized by one of the leaders of the Protestant party, shoved back, 
ordered out of the way, and otherwise assaulted. The party then moved on, still beating 
drums and playing until they came to the houses of the Roman Catholics, with whom 
a collision took place, when the Roman Catholic chapel bell was rung. A party of 
Roman Catholics assembled at first to the number of about ten, as described in the 
information of Thackaberry, afterwards in greater numbers, stones were thrown, shots 
were fired, by whom the constable, O’Neill, could not say, and assaults were committed 
by the Roman Catholic party (by the prisoners especially) upon the Protestant party. 
None of the Protestant party was returned for trial, with the exception of one named 
Steenson Rainey, he who had assaulted the police constable whilst acting in the discharge of 
his duty ; and although Rainey appeared to have been one of the leaders of the Protestants 
on that occasion, he was only indicted for an assault, and not for taking part in an 
illegal assembly. I made inquiry as to the cause of this omission, and Mr. Lyle, the 
magistrate, in open court, stated that they were not sent for trial in consequence of 
their identification having failed — that they were strangers, and came from another part of 
the country, whilst the Catholics, being resident in the locality, were known to the police. 
When Mr. Lyle had made this statement, I desired Constable O’Neill to be sworn, 
and having read his information to him, I questioned him as to the truth of its contents, 
and he deposed to their accuracy. I then asked him had he known the names of any 
of the Protestant party other than Steenson Rainey, and he answered that he did. I 
asked him had he mentioned them at the time of making his information, and he replied 
that he had given the names of several of the Protestant party (at least six) who were 
engaged, as described in his information, that he had known them before, that he knew 
them perfectly, that he had sworn positively to them before the magistrates, and. that 
he knew them as well as the men who were then upon their trial. He further swore 
that Steenson Rainey had not been assaulted or attacked by anyone before that he, the 
Constable, was assaulted and shoved back by Rainey, and that the Protestant party 
were ordered by Rainey to beat on, as described in -the information, .before any of the 
Roman Catholic party had appeared upon the scene. This was the entire evidence 
before me. Upon the foregoing facts I was obliged in passing sentence to express my 
opinion that the prisoners wore not the originators of the riot, that the persons who had 
previously caused the disturbance of the district, and the subsequent breach of the 
peace, had not been returned for trial, and that the leader who had actively interfered 
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to encourage the proceedings of his own party, and to obstruct the police in then* 
endeavours to prevent a collision, had only been committed upon a charge of assault 
and not as being concerned in a riot or illegal assembly. I further added that I should 
bring the whole of the case under the notice of the Lord Chancellor. 

I sentenced M'Closkey and the eight others arraigned with him to one month’s 
imprisonment and hard labour. 

I sentenced Steenson Rainey, who also pleaded guilty, to six months’ imprisonment 
and hard labour. 

I have the honour to be, my lord, your most obedient servant, 

(Signed), William Keogh. 



Letter from Judge Keogh to Lord Chancellor, referring to his Report on the case at 
Tyrone Assizes, of Riot at Donaghmore. 

Bushy Park, Enniskerry, 

, r T 2nd April, 1S67. 

Mv Lord, 

. I send herewith, for your Lordship’s consideration, the report of a trial before 
me of M'Cluskey and others at last Tyrone Assizes. I have stated in that report, as 
the tact is that the only evidence before me at the time was the sworn informations of 
the constables, and the testimony of Constable O’Neill, given upon oath in open court 
and m reply to questions which I put to him. I have since seen, in the published 
report of the debate on this matter in the House of Commons, a very detailed statement 
• read by Members of the House, of evidence alleged to have been given by this 
constable. I can only say that no such evidence was given before me, nor had I at the 
tune, any reason to suppose that there was in existence any record of any evidence 
relating to the case other than that contained m the informations of the constable and 
sub-constable as returned by the magistrates to the assizes, and placed before me by 
the Crown Solicitor. Into the merits of this alleged evidence, if such exists, I do not 
Sie assizeA 61 ' 1 C °“ 8ne my attentl0U together to the case as presented to me at 

-■ t f ew f tes P™T!™ 5 to « lis case being on, I had arraigned before me a party 
ZT f: ra Bom “, Ca * h “ llcs ' who m another part of the county (the railage of Pomeroy! 
had, m the month of August, 1866, assembled and marched very much in a similar 

collS m m'ti' 11 ' 8 te H 01 111 ‘i 16 and although they dispersed without coming into 

collision with any other party, I felt bound m the interest of the peace of the county to 
W! leu ] °f e Tj ab t0 s,x months' imprisonment and hard labour. 7 

in mv rpnnrt rat™ T ?T*5 , “ OTe elicited in the manner I have described 

of tlfese Tvo ™ 5 r L f °W c , ame *° tlle conc lnsion tliat the marching and meeting 
fumbeis X CX ° f ? f0testan 5 s ’ apparently preconcerted, taking into account their 
numbers, the beating of drams and playing on fifes at the hour of 9 o’clock at night the 
remonstrances of the police, their avowed apprehension of a breach of the peace’ not 
only disregarded, but tlie constable assaulted, clearly constituted in the eye of the’ law 

X. «fusZ S elTai 7 -fi and 1 *' the a parties com P osin e it should have been sent 

om.Vi™ * j 1 * M.'t"! they afterwards oame in collision. I felt that the 

= ^S^Z J " n ° USly t0 afet * he ° f pe ° ple as to 

ofd^^fsm^Zr^Z” *° y° ur L » rdsbi P. I ™ influenced by a painful sense 
in “ ra. lf th®e marchings of large bodies of men, at one time, as 

are allow eTraZl’ ’ c , onsls XS of Roman Catholics, at another time of Protestants, 
a ml diw 1 * * L place ’ tte pea ? e „ of the eonntry will be perpetually endangered 
tie nZt follow. My desire has alia/s been to convince 

be afilT ™, raled T dlB t turber !w ° f the peace - Catholics or 7 Protestants, should 

he alike punished I know that, now at one place, now at another tee 

fdZottSvelTt Unfortlmat , eI y tolerated under various pretexts. I hope 
mv onli^ let til t M Pr?Per S S here ° f iuty in sx Prossing to your Lordship 
p/oWal ill passions of every nature and kind, of loman Catholics or 

brearilif the Z without party emblems or party music, if calculated to lead to a 

thT^ eeuteff t e ° r i X “ mosltles . 01 breed jealousies between any classes of 
the Queens subjects, should be discountenanced.' I stated that I would bring, and I 



Printed image digitised by the University of Southampton Library Digitisation Unit 




PAPERS RELATING TO DONAGHMORE RIOT. 



5 



now do so, tlie whole case under your Lordship’s consideration. Notwithstanding the 
discussion which has, I think prematurely, taken place in the House of Commons, I do 
not wish to be understood as suggesting or desiring that any censure should be passed 
upon the magistrate or magistrates, or any protracted inquiry instituted, which might 
only tend to inflame party animosities in the district. 

I have made this communication at the earliest moment possible, consistent with 
matters over which I had no control, and within your Lordship’s knowledge, in order 
f hi\i such steps may be taken as to your Lordship shall seem fit to secure the trans- 
mission for trial of all persons in every part of Ireland who in future shall illegally 
assemble together in a manner calculated to lead to a breach of the peace. 

And I have the honour to be, my Lord, 

Your most obedient servant, 

(Signed) William Keogh. 

The Bight Hon. the Loi’d Chancellor. 



Extract from Proceedings contained in Court Book, Dungannon Petty Sessions, 
1st October, 1866. 



Ka. 


Date of 
Order, 
1866. 


Complainant and Defendant. 


Witnesses examined 
in the case. 


Complaint. 


Particulars of 
Order, &e. 


57 ! 


Oct. 1, 


The Queen at the prosecu- 
tion of Richard Morris, 
Head-Constable of Con- 
stabulary, 

Henry Thornbury, of Castle- 
caulfield ; Steenson Rainey, 
of Mullaghuffey; George 
Mullau, of Dungannon; 
Andrew Dilworth, ofTally- 
leek; James M'Atccr, of 
Donaglimoro ; William 
Stewart, of Tullyaran. 


James O’Neill, Sub- 
Constable; Thomas 
M'Elwce, Sub-Con- 
stable ; Thomas 
Thackaberry, Sub- 
Constable. 

Defendants all ap- 
peared, save George 
Mullan, who emi- 
grated to Australia 
a few days previous. 


That you Henry Thornbury, 
Steenson Rainey, George Mul- 
lan, Andrew Dilworth, James 
M'Atcer, and William Stewart, 
together with other persons un- 
known, did unlawfully, riot- 
ously, and routously, assemble 
at Donaghmore, on the night 
of the 17th day of September, 
instant, to the terror of Her 
Majesty’s peaceable subjects, 
aud did then and there commit 
a riot. 


Informations 
gran ted 
against 
Steenson 
Rainey, to 
next As- 
sizes, and 
dismissed 
on the mer- 
its in the 
other cases. 

£10. and .£5 
bail. 


5S 


Oct 1, 


The Queen at the prosecu- 
tion of Richard Morris, 
Iload-Constable of Con- 
stabulary, 

Pat. M'Cluskey, of Annagh- 
beg; Patrick Connor, Peter 
Madden, Peter M'Kenny, 
John Nogber, sen. ; Janies 
Loughran, Hugh Greggan, 
and Francis Gillan, all of 
Douaglnuore; and John 
M'Geer, of Aughareaney. 


James O’Neill, S.ub- 
Constable; Thomas 
M'Elwee, Sub-Con- 
stable ; Thomas 
Thackaberry, Sub- 
Constable. 

Appear. 


That you Patrick M'Cluskey, 
Patrick Connor, Peter Madden, 
Peter M'Kenny, John Nogber, 
John M'Geer, James Loughran, 
Hugh Greggan, and James Gil- 
lan, together with other persons 
unknown, did unlawfully, riot- 
ously, and routously, assemble 
at Donaghmore, on the evening 
of the 17th day of September, 
instant, to the terror of Her 
Majesty’s peaceable subjects, 
and did then - and there commit 
a riot and affray. 


Informations 
to next 

Assizes. 
£10, and two 
£5 bail. 



County Tyrone. — Spring Assizes, 1867. 

2Se Queen y. Patrick WChahf, Peter M'Kinmj, Francis Gillan , Hugh Greggan, John 
NagJier, Peter Madden, James Loughran, John M‘Geer, and Patrick Conno-r. 

Brief Informations. 

The Information of James O’Neill, Constable, taken before A. M. Lyle, esq., 

3rd October , 1866, 

Saith— That on the night of the 1 7th September last, about a quarter past eight 
o’clock I was in the police barrack of which I was in charge. I heard the sound of 
<Jrums ' I went out immediately, and observed a party (Protestants), about one hundred 
in number, marching past the barrack towards the direction of Castlecaulfield, having 
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four large drums and two fifes, on which they beat and played. I, accompanied by 
Sub-Constable Thackaberry, followed, and when they had went on about a quarter of a 
mile they were met by the Castlecaulfield party (Protestants also), about twenty in 
number, having three drums with them. The two parties then returned to Donaghmore 
playing music, two men on horseback being in front. I requested one of the horsemen 
to use his influence with the party to cease beating the drums until they had passed 
through the town, it then being late (about nine o’clock) ; he said he would, and turned 
his horse towards the party. I requested this party to cease beating the drums ; they 
did so, and halted. I was apprehensive that a collision would take place between them 
and the Roman Catholic party, who had then collected. Some of the party said they 
would not beat the drams until they had passed the town, at which time Steenson 
Rainey of MuUaghufly, one of the Protestant party, caught hold of me by the breast, 
shoved me back, ordered me out of the way, called on the party to beat on. They went 
on for about seven yards, when they were met by a number of the Roman Catholic 
party, who attacked, struck at, and assaulted several of the Protestant party. At this 
time I identified Patrick M'Cluskey of Annaghbeg, Patrick Connor of Donaghmore, 
James Loughran of same, and Francis Gillan of same, and who all committed assaults* 
on the Protestant party. I, with the other sub-constable, succeeded in separating the 
parties. The Protestant party then proceeded on as far as the old Cross opposite the 
Roman Catholic Chapel, when they were again attacked by the Roman Catholic party. 
At this time I identified the said Patrick M'Cluskey, Patrick Connor, James Loughran, 
and Francis Gillan, and also Peter M'Kinny, Peter Madden, and John Nagher senior, all 
of Donaghmore ; also John M'Geer of Aughareany, and Hugh Greggan of Donaghmore ; 
who all assaulted the Protestant party, and immediately after the chapel bell began to 
toll. I succeeded the second time in separating the parties, when the Protestant party 
left the town, after which I went over the wall of the chapel yard, in order to prevent 
the ringing of the bell, and found the chapel door locked ; I procured the key, went 
into the chapel, and discovered John M'Geer and John Loughran, two of the above-named 
party who assaulted the Protestants, ringing the bell. I ordered them to cease ringing, 
Q^ri' erUSe< ^ 80 ’ w hen I left the chapel, went to Dungannon, accompanied by 
bub-Conrtable Thackaberry, and reported the circumstance to the head-constable, as also 
vo B . G ; Brooke, esq., j.p., who returned with me with a party of police to Donaghmore, 
but no further assaults or breach of the peace took place. I should have stated that in 
the second attack stones were thrown and shots were fired — by whom I could not say. 

Bound in £10 to prosecute. 



The Information of Thomas Thackaberry, s.e., taken before A. M. Lyle esq j r 
3rd October, 1866, ’ ’ 

Saith-I was one of the party of police stationed at Donaghmore on the night of 1 7th 
September last. I accompanied Sub-Constable James O’Neill, in consequence? of a party 
who came into Donaghmore about half-past eight o’clock, having with them four large 
diums and fifes l ; they went m the direction of Castlecaulfield for about a quarter of a mile, 
and was met by another party with drums, and returned back to Donaghmore, in all 
numbering about 120 men and boys, I believe all Protestants ; before they came into 
wt T S was “ e * V ? H“man Catholic party, about ten in number; a collision 
took place between the parties, and assaults were committed by the Roman Catholic 

saw Jam6s of Donaghmore 

^lt several of the Prot^t party, after which the Protestant party proceeded on 
m,mb a ofR° U °“ sa m r DoIla « lmore . 1 Wlien they were again attacked by an increased 
number of Roman Catholics, and assaults were committal by them on the Protestant 
PTD „ In tbe 8aa0Ild 1 James Loughran, above named, John Nagher, 

8,11 of Donaghmore, who all assaulted the 
Protestant paity, after which Sub-Constable O Neill and myself succeeded in separating 
aflW rt , fTf, party thm le ? the t0wn - 1 fl,rtier swear that during tie seconS 
t P r .I 1 mng ? 01ltm ued to ring until Sub-Constable O’Neill and 
ISsu a the purpose of going to Dungannon to report the circumstance to the 

KtaecT* We th6re ; 1 id “ 0t S6e a " y &rtiier aSS “ lt or ” each of tlle P eace after we 

Bound in £10 to prosecute. 
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Copy Secretary’s Letter to Tyrone Magistrates. 



Secretary’s Office, Four Courts, 

Dublin, April 16, 1867. 

Sm, . . 

By direction of the Chancellor, I herewith forward to you a copy of certain in- 
formations appearing to have been taken before Mr. Lyle, at a petty sessions held at 
Dungannon on the 3rd October last, and also a copy of the report of Mr. Justice Keogh 
of the proceedings before him at the last assizes of Omagh, resulting from the trans- 
actions referred to in the informations. 

As the Chancellor is informed that you were one of the presiding magistrates at the 
petty sessions when the informations were made, he thinks it proper that you should 
have an opportunity of offering any explanation, or making any observation you may 
consider necessary on the contents of the accompanying documents, or the matters therein 
referred to, in consequence of a statement made in the House of Commons, to the effect 
that the decision of the magistrates on the occasion referred to was not a unanimous one. 
This communication is made to you individually, and a similar one will be made to each 
of the other magistrates. 

I have the honour to be your obedient servant, 

W. H. Filgate. 



To Basil G. Brooke, esq., A. L. Nicholson, esq., 
G. A. Molony, r.m., A. M. Lyle, esq. 



Copy Letter of George A. Molony, Esq., r.m. 

Omagh, 20th April, 1S67. 

S * In reply to a communication received from you, and forwarded liy tie Chancellor’s 
orders for any remarks I would wish to make in reply to Mr. Justice Keogh’s report ot 
a case tried by him at Omagh Assizes in March last, and whether the magistrates were 
unanimous on the occasion or not. . . , . 

I respectfully beg to state, that after fully investigating the case, and consulting 
together, we came to the conclusion that in the present state of the law, and from the 
instructions issued to magistrates for their guidance on the subject, we could come to 
no other decision than the one we did. This case was prosecuted, under the Attorney- 
General’s directions, by the Sessional Crown Solicitor for Tyrone. 

I have the honour to remain, Sir, your obedient servant, 

(Signed,) George A. Molony. 

To "W. H. Filgate, esq. 



Copy Letter of A. Mackensie Lyle, Esq. 

Donaghmore House, ■ 

g IR Dungannon, 22nd April, 1867. 

I have the honour to acknowledge the receipt of your letter of the 16th instant, 
with a copy of informations, stated to have been before me at a petty sessions held at 
Dungannon on the 3rd of October, 1866, and also a copy of Mr. Justice Keogh s report 
of the proceedings at the last assizes held at Omagh, resulting from the tansactons 
referred to in the aforesaid informations ; m which letter you state that the Chancellor 
was informed that I was one of the presiding magistrates at the petty sessions when the 
informations refereed to were mode, and that he thought it proper that I shodd have 
an opportunity of offering any explanation or making any observation I might consider 

^Thav J in reply, Estate, for the information of the Lord Chancellor, that at the petty 
sessions held in Dungannon, Monday, the 1st October last the M owing magistrate 
were present— namely, B. G. Brooke, esq. (Chairman), A. L Nicholson, Esq George 
H. Maloney, esq., Stipendiary Magistrate for the County of Tyrone, and myself. 

That the^nine members of &e Roman Catbobc party named m said informations and 
five members of the Protestant party, viz., Henry Thornberry, Stephen Barney, James 
M'Ateer, William Steuart, and Dilworth, appeared before us, pursuant to summonses, m 
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which these men were charged with riot and illegal assembly ; and also the Roman 
Catholics with a riot and illegal assembly, at Donaghmore, on the 1 7th September Jash 
That Sub-Constable James O’Neill and Sub-Constable Thomas Thackaberry were 
examined before us ; and in addition to the facts stated in his informations, James O’Neill 
swore as follows : — “ I asked the two men on horseback to persuade their party to cease 
drumming ; these two men then turned to their party, and having advised them thev 
ceased drumming, and said they would do whatever Mr. O’Neill bade them. Thornbeni 
said he would do what he could to stop the drumming ; the drumming was then stopped 
and the party proceeded towards Donaghmore, when they were met by the .Roman 
Catholic party. M'Cluskey and Connor were the first to strike the drumming partv - 
they struck at everyone they could get a blow at belonging to the drumming party. I 
did not see Thornberry do anything; on the contrary, he did all he could to quell' the 
disturbance. Dilworth did nothing. M'Ateer did nothing but beat a drum. Stewart 
did nothing whatever. The drumming party were conducting themselves quietly when 
going throuah the town. I heard no party tunes played. I saw no fire-arms or weapons 
with rthem of any land. When the drumming party were returning from Mr. Lyle’s irate 
the Roman Catholic party went to meet them. The drumming party were attacked 
before they got into the town. They afterwards went on towards the Cross, and ■mm 
again attacked. Up to the time they were attacked I did not see a weapon in the hands 
ot the drumming party, nor observe them doing anything improper. They committed 
no breach of the peace until they were first attacked on the road, at which time tfcev 
asunder^ k eatm ^ t ie driun * They did not then retaliate, as we managed to keep them 

“ At the second attack I did not observe a weapon with any of the drumming party 
but when they were attacked at the Cross they defended themselves. I was not afraid 
° f quo, drumming party ; I was afraid of an attack on them if they came into the town “ 
bub-Constable riiackaberry, in addition to the facts set out in his informations swore 
that he knew none of the drumming party except Andrew Dilworth. “ I heard no rartv 
t W Z of T a Party * character. When I first heard the drums I did not think 

there would be a row ; I thought there would be a. row when they came into the town 
people ’’ V61e attaCked ‘ 1 dont know tliat tlie drumming was calculated to alarm the 

T*? f then retired to consider the effect of the evidence, and havino* done 
tba ? in mT at J 1 °i nS shou ! d be t aken against the nine Roman Catholics and that 
O’NdlHn to against Stephen Rainey for an assault on Sub-Constable 

u JNeill in the execution of his duty. As to taking informations against the other four 
men there ivas some difference of opinion; but hiving- regard to t heZkr ctiZ r Z 

SfentlsTIrif KT f processions — see Act of pS 
H m V Chap - I’ > C . opy of whlch 1 he s leave to enclose), and the evidence 

SSL? pai ? es “n haT1 ?S c °mmitted any assault or played party tunes or 

exlnbitedauy party emblems, fire-arms, or weapons, the charge agaijt them wasdis- 

Ihe evidence, as stated by me, was taken at tile time by a short-liand writer and can 
be verified on oath. In pursuance of the ruling of the Magistrate^ I aferwaX bS 

1 -efermc^to Z 1 conduT m a “ the ,“ lUest ™™stig»tion should he made with 

in ^ question “nd^ I W M t S t wV? 011 011 om °™’ especially to the occasion 

p-oSons V any W? 1 depreC8 ‘ e “ tl MVer W ““tenanced piarty 

Not one of the Protestant party who defended themselves when attacked was .identified. 

I have the honour to be, sir, your obedient servant, 

A. Mackensib. Lylb. 

W oJJTwm* w^M^ ° f *** S “ “ “I - Dungannon fe 

perfected onSd OctoW l8t ° Ctober ' The ^niSionn wore 

To the Secretary of the Lord Chancellor 
Four Courts, Dublin. ; 
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Copy Letter from A. L. Nicholson, Esq. 

Lisdliu, Dungannon, 
April 25, 1867. 

Sir 

’ I beg to acknowledge the receipt of your letter of the 16th inst., written by the 
direction of° the Lord Chancellor, enclosing a copy of Mr. Justice Keogh’s report on the 
Donaghmore riot case, and also a copy of informations taken in connection therewith, and 
requesting me to make any observations on or explanation of the case which I might 
think necessary. 

As I was one of the magistrates present on the occasion referred to, I beg to state 
that after full consideration the Bench were of opinion that it was their duty to send 
forward for trial, Patrick M'Cluskey, Peter M'Kinny, Francis Gillan, Hugh Creggan, 
John Nagher, Peter Madden, James Loughran, John M'Geer, and Patrick Connor, for 
riotous assembly, and also Steenson Rainey for an assault on Sub-Constable O’Neill 
when in the execution of his duty, and as it did not appear on the evidence before us 
that the other parties summoned, viz., Henry Thornbury, Andrew Dil worth, James 
MAteer, and William Stewart, had committed any breach of the peace, or acted in any 
manner contrary to the law, they were discharged. 

The evidence of Sub-Constables O’Neill and Thackaberry, as given at the Petty 
Sessions, is, I presume already before the Lord Chancellor, and I do not think it neces- 
sary to make any observations on it. _ . 

I feel deeply hurt by the charges made against us by Mr. Justice Keogh at the last 
assizes for the county of Tyrone, and feeling convinced of the rectitude of the motives 
and conduct of myself and my brother magistrates, and the injury the county has 
sustained by the mistaken remarks in question, I beg respectfully to urge upon the 
Lord Chancellor to direct a full and public investigation to be held to enquire into ail 
the circumstances of the case. 

I have the honour to be your obedient servant, 

A. L. Nicholson. 

To the Secretary to the Lord Chancellor, 

Four Courts, Dublin. 



Copy Letter from B. G. Brooke, Esq. 

Castleblayney, 26tli April, 1867 



Sir, 



I beg to acknowledge tlie receipt of your letter of tlie 16tli mst., as also of the 
informations, and Mr. Justice Keogh’s report connected with the Donaghmore note, and 
asking me to make any observations or give any explanation I may deem necessa y. 

My explanation of the case is very short. After hearing the evidence of the wo u 
constables, O’Neill and Thackaberry, both on the direct and cross-examination, ^ detaited 
in the pamphlet which Mr. Justice Keogh forwarded to the Lord Chancellor and which 
at the proper time I am prepared to prove by the shorthand writer wh . took _ the notes 
the magistrates, four in number, retired to them room to consider the. case After talkmg 
over the evidence, one of the magistrates differed from the others , u ng 

into court, I, as Chairman, was authorized to declare tlie decision 

all the Roman Catholic party were to be sent forward for trial Steenson ffUmey 

(Protestant) was to be sent for trial for assaulting Sub-Constable 0 tNeill, mdtha* 
other four Protestants, Thornbury, Stewart, Dilworth, and M Ateer be dischaiged , and 
I think no conscientious man could come to any other conclusion. a- „ ncT 

I need scarcely call the attention of the Lord Chancellor to the glaring 7 

between Mr. Justice Keogh’s report (see 2nd page) and the informations from which it 
purports to be taken. They are too transparent to be passed over. 

£ conclusion I would be'g most respectfully to call upon the Lord Ch^cellor tohave 
the case fully investigated on oath by competent persons, as I “^d 

of Mr. Justice Keogh, on the bench at Omagh, most unjustifiable and beaded and 
if let pass by in silence, calculated to lower the dignity of the offr eeof, magi® tiate as 
there ire few men of independence who would like to subject themselves to be held up 
to the odium of the public at the caprice of the going Judge ot Assize. 

I have the honour to be, sir, your obedient servant, 

(Signed) B. G. Brooks, j.f., 

Counties Monaghan and Tyrone. 

To W. H. Filgate, es<j. B 
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DONAGHIORE INQUIRY COMMISSION, 1867. 



EEPOET. 



TO HIS EXCELLENCY JAMES MABQCESS OE ABEBCOBN, K.G, 

LOUD LIEUTENANT-GENERAL AND GENERAL GOVERNOR OP IRELAND. 



May it please your Excellency. 

In accordance with the directions contained in the Warrant of yonr Excellency, dated 
the 7th of May 1867, appointing us to be Commissioners to inquire into and report upon 
the conduct of the Justices of the Peace presiding at a Court of Petty Sessions held at 
Duimannon, in the County of Tyrone, on the 1st of October, 1S66, in the investigation 
and decision of certain charges of unlawful assembly and not then preferred before them, 

we have the honour to submit the following Report. ...... 

We held the Court of Inquiry directed by the above Warrant on Thursday the 16tli 
and Friday the 17th of May, 1867. 

xv p seI1 (i W ith our Report the shorthand writer s notes of the evidence taken upon that Minutes of 
inquiry and of the proceedings thereat; also copies of the informations of Sub- M»«e, 
Constables O’Neill and Thactaberry ; copy of a document headed Instructions for the r- 
Guidance of Magistrates in suppressing Party Processions and a map of the village of Map to to 
Donogbmore and the surrounding district, enlarged from the Ordnance Survey 1- ■ 

The village of Donogbmore contains about 500 inhabitants, of whom about one-half 
are Protestants and one-half Roman Catholics ; it consists of one long stree running 
from east to west, and branching at its western extremity into two loads that on the 
riidit leadin'* to tile village of Pomeroy, about seven miles distant, that on the left 
lead in <r to the village of Castlccaulfield, about two miles distant; the Roman Catholic 
Chanef stands at thel unction of the street and the Castlecanlfield road ; nearly opposite 
to it at the junction of the Pomeroy and the Castlecaulfield road, stanib a cross ; the 
^Wrstmds on the left Jo of the Castlccaulfield road, about fifty yards from 

th MUTames Corry Lowry, a.c., with Mr. Dickie as attorney, appeared for Mr. Lyle and 
Mr Nicholson two of the Justices, who were themselves present during the inquiry. Mr. 

“2,y 'the Resident Magistrate for the County of Tyrone, qprii. 

Basil Brooke, the other Justice named m the warrant, was prevented by senom illness 
from attending before us. He was not represented by any professional gentleman. 

wfSSX proceedings by reading your %elWs = t %% 

and bavin cr done so expressed our intention of hearing any evidence pertinent to tne 

John S'Geer, and Patrick Connor, upon charges of .unlawful 

assembly and riot, were given in evidence before us. ri t * p +tv Sessions 

We examined upon oath the following witnesses :-Henry C. art, C erl it of Petty bessums 
Sub-Constable O&ill, Sub-Constable Thackaberry, ■ Sub-Comfebl MBtak 
Cardwell, shorthand writer, Mr, Cecil . Moore, Sessional Grown 
Arthur jitolony, I.P., Mr. Alexander J. Lyle, Mr. Armitage Lennox Nicholson J.r. 
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We respectfully refer your Excellency to the shorthand writer’s notes of the evidenc 
of these witnessess, submitting at the same time the following short report of the 
proceedings before the Justices, at the Petty Sessions, at Dungannon, on the 1st «+■ 
October, 1867. 0 

The Justices present upon that occasion were — Mr. Basil Brooke, Chairman Mr 
Alexander J. Lyle, Mr. Annitage L. Nicholson, and Mr. George Arthur Molony, R.’jj 

All the defendants named in the first summons, except James Mew, who had previously 
left the country, and all the defendants in the second summons appeared. 

The defendants in the first summons are all Protestants. The defendants in the second 
summons are all Roman Catholics. 

Mr. Davidson acted as attorney for the defendants in the first summons, Mr. Youiw 
acted as attorney for the defendants in the second summons. ° 

Mr. Cecil Moore, the Sessional Crown Solicitor, conducted the prosecutions. Havin® 
informed the Justices that he had received instructions to- prosecute in both cases he 
made a short opening statement, referring to the facts intended to be proved, but he* did 
not call the attention of the Justices to the law bearing upon those facts. He examined 
two witnesses— Sub-Constable O’Neill, and Sub-Constable Thackaberry. 

The material facts proved before the justices by these witnesses were, that on the 17th 
of September, 1866, about half-past eight o’clock in the evening, they heard drums beatin® 
in the direction of Pomeroy, and also of Castlecaulfield. Soon after a lar®e party 
estimated at from 100 to 200, accompanied by four large drums and some fifes, passed 
the barrack, going from the Pomeroy road down the Castlecaulfield road. They there 
met the Castlecaulfield party, consisting of about twenty persons with three drums and 
some fifes. In about half an hour they all returned together towards the town, headed 
by two horsemen and beating their drums. O’Neill said, “ It was then dark, but not very 
dark.” In the meantime a large body of Roman Catholics had collected at the Cross. 
At C Neills request one of the horsemen called upon the party to cease beatin® the 
drums, and O’Neill himself asked them not to beat the drums until they had passed the 
town, home said they would not. Steenson Rainey, one of the defendants in the first 
summons, then caught O’Neill by the breast and pushed him aside, saying they would not 
stop beating the drums, and calling upon the party to beat on. Henry Thornbury, 
another defendant, in the first summons, then came to the front, and gettin® before the 
peraons who were beating the drums, said they should cease. The drumming then ceased, 
and the party had moved on a few yards, when Patrick M‘Cluskey and Patrick Connor, 
two of the defendants m the second summons, and about six or eight others, came from 
the town. M Cluskey struck a man near O'Neill, saying, “Kill them every one," or using 
words to that effect. The whole scene then became disordered, the party moved on, some 
of the drums resumed beating; when they reached the Cross they were attacked bv 
a large body of the townspeople, the chapel bells were ringing, an affray ensued in which 
stones were thrown, and both parties struck each other. O’Neill identified all the defend- 
ants in the second summons as taking an active part in the affray, striking and throwing 
o es. He identified all the defendants in the first summons as being present, but did 
not see them taking any part in the affray. At this time he heard a shot fired, but could 
not say by which party. The two constables soon succeeded in separating the parties. 
lhe Castlecaulfield party then returned homewards past the police barrack, and the 
Fomeroy party went on homewards down the other road. Soon after, a shot was fired 
fold ,1 the to ™P eo P le hi >d followed, O’Neill could not say which party 

? j • He 1 ‘i en weilt mt0 the cha P al found Longran and M'Ginn ringing 
O'NeP V t e iT e . d i 6 d ‘° St ° P ’ Whi ° h ,he y refused t0 do- 5n his cross-examination 
O Neill stated that the Protestant party had conducted themselves well ; that he saw 
them doing nothing improper ; that they had no arms, no offensive weapons, no emblems, 
ants in they P 1 ^,™? an y party tunes ; that none of the defend- 

do th' 6 Sum ? 10ns committed any breach of the peace ; that he saw none of them 
anv o?he« - A James M u Atee L r > who was beat *og a drum ; that he could not identify 

any others of either party than those summoned. 

th» “jSfwS r e examin ? d , be f°y e the magistrates. Mr. Davidson insisted .that 
nil til* ml °+ exonera ted his clients, and that so far as they were concerned, 

MsembW^^«ti eU S? er ?^ d V he Part ? Processions Act, as constituting an illegal 
assem hly, -were negatived by his evidence. 

Ihe magistrates retired to their room to consider their decision ; they at once deter- 
med upon sending for trial all the defendants in the second summons : they also deter- 
mmed to send Steenson Rainey for trial on the charge of assaulting Sub-constable O’Neill 
e ?“£ r g e of J 118 duty ; considering, the latter offence to be more serious than that 
t which he was charged. They at first differed as to the decision to be made upon the 
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, , summons. In discussing the matter they were unanimously of opinion, and assumed. 
Aat ui) to the time of the assault hy Steenson Rainey upon Sub-constable O'Neill, none of 
the defendants in the first summons had committed any illegal act, and that the procession 
of which they formed part, was not an illegal assembly; from that period Mr. Lyle 
thought and expressed his opinion, that tile assembly was illegal, and that all parties 
houlcl be sent for trial; the other justices thought, and expressed their opinions, that the 
iivocession which they assumed to have been legal up to that time, could not become an 
‘lleo-al assembly through the wrongful acts of the assailants, and that as none of the 
defendants in the first summons, though present, were identified as having taken any 
active part in the affray, there was no case made against them to justify the magistrates in 

'^Whiledeliberatinv upon their decision they referred to the document headed 'Instruc- 
tions for the Guidance of Magistrates ill suppressing Party Processions, and they put 
uoon it a construction not intended hy its framers, and thought that it referred to all 
"L, processions and defined all such as were illegal, and they consequently inferred 
that a party procession that did not fall within the provisions of the Acts therein referred 
to as explained by these instructions, was not an illegal assembly. The result was that 
Mr Lyle yielded his opinion to that of his brother magistrates, and concurred in dismiss- 
inv the case against the defendants in the second summons. . 

^he magistrates having returned into court, the Chairman announced their unanimous 

Je ™°it was then late, hy consent of all parties, it was arranged that the informations 
shodd. be taken by Mr. Lyle on the 3rd of October. On that day the two suboonstables 
went to the house of the Clerk of Petty Sessions, and no other person being present d o- 
tated to him their evidence. They afterwards swore their informations before Mr. Lyle, 
“his private residence, neither the Clerk of Petty Sessions nor the accused parties being 

F This'mode of taking informations, though common, is irregular, and should not he 

^The^nformations of the two sub-eonstables are substantially to the same effect as the 
evidence -riven hy them before the justices; but they omit all mention of the defendants 
™ the firS Simons (except Steenson Rainey) and of any act of theirs from which the 
inference of tbeir guilt or innocence could with certainty be drawn. 

After a most careful consideration of this case, upon the evidence before us, we aie of 
ODinion that the justices were right in sending for trial all the defendants ill the second 
rZ"Sey were righf in sending Steenson Rainey for tria , on . cha rge 

oceo, iid- 5 r.fr able O’Neill m the discharge of his duty , that tney were, m me 

exercise of their discretion, justified in discharging Henry 

17sh;S“^a Ch S bufwe flunk that m 

making their decision, they acted to the best of their tC“*ey ha5 

not t^’pow^r’to’^turn^^oth^^.rties for LyR smtwl that^hree o^t^e 

“ AsTom^not all) of the magistrates who were examined before ns, appeared to be 

At common law an assembly of persons together of their own authon y, 

of a town of whose inhabitants one-balf at least belonged to the other party tne 
constable— the resuming of the drumming when attacked, and the subsequent am y 
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were circumstances proper to be. submitted to a jury as evidence of a riot at common law 
within the above principle. 

There is another well established principle of the common law, that every assembly of 
a great number of persons, which from its general appearance and accompanying circum- 
stances is calculated to excite terror and alarm, or lead to a breach of the peace, is an 
unlawful assembly. 

We think that the assembly described by O’Neill was calculated to excite in the minds 
of reasonable men well grounded feelings of alarm, and it did lead to a breach of the 
peace. 

In applying these principles of the common law it is at times difficult to. draw the 
line of distinction between a lawful and an unlawful assembly ; but even should that 
difficulty exist it would be more prudent for magistrates not to take upon themselves its 
solution, but to refer it. to a higher tribunal, and that more particularly in cases of a 
party nature. 

We think that the magistrates were also mistaken in supposing that the defendants in 
the first summons were not responsible for the riot, because they were not seen to 
take any active part in jt ; this is not the law. All persons who form part of an assembly 
of this kind, disregarding its probable consequences, and thereby giving countenance and 
support to those who are more active, are criminally responsible. Upon this subject, in 
his charge to the Grand Jury, on the occasion of the Birkenhead riots, Mr. Baron 
Bramwell said — 

“ la cases of riot the rales of good sense and good law are the same. A man may take part in a riot not 
merely by being an actual stone-thrower, or shouting, or yelling. If ho be seen marching with them, so that his 
presence was an aid aud encouragement to the more active parties, he is as much a party in a riot as a soldier in 
a battle who although he did not fire was there present to be brought up as a reserve.” 

See p. 15. We have before stated that while deliberating as to their decision, the Justices referred 
to the document headed “ Instructions for the Guidance of Magistrates in suppressing 
Party Processions,” and had put upon it a construction not intended by its framers. We 
have thought it right to consider aud to state as our opinion how far they may have been 
justified in so doing. Although the document is not calculated to mislead persons 
thoroughly acquainted with the principles of the common law, we think that it did 
mislead the magistrates in this case. The document is headed — 

“ Instructions for the Guidance of Magistrates in suppressing Party Processions ” 
a heading which, apparently, comprises all party processions. It first refers to the Act 
13 Vic., c. 2, defines all offences falling within its provisions, and instructs magistrates 
how to act with regard to them. It then refers to another Act, the 6 & 7 Will. 4, c. 38, 
secs. 8 and 9, and instructs magistrates how to act in cases falling within the provisions 
of these sections, and omitting all mention of assemblies illegal at common law, it proceeds : 

“ The Justices of the Peace should understand that it is their bounden duty, within their respective jurisdictions, 
to act upon the powers thus vested in them by law for the suppression of these illogal proceedings against which 
the above statutes are directed, and that they will be held, collectively and individually, responsible for any 
violation of this law which may occur in their districts of which it shall be found that they have notice, and when 
it may be found that they have not made use of their authority and means at their disposal to suppress such pro- 
ceedings and bring those concerned to justice.” 

Upon reading this document, the Justices may, not unnaturally, have inferred that 
their authority in suppressing party processions and bringing those concerned in them to 
justice, was confined to processions offending against the provisions of the Acts therein 
referred to, and that other processions were not illegal. 

We have the honour to be 

Your Excellency’s obedient servants, 

CHARLES KELLY. 

June 3, 1867. CHARLES SHAW. 
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Instructions for the Guidance of Magistrates in Suppressing Party Processions, 
referred to in the Commissioners’ Report. 



The Act of Parliament, 1 3th Victoria, cap. 2, points ant in distinct toms the Offences that fall 
within the provisions of that Statute. 

These Offences are . . . . . _ . . .. 

TW , nv bodv of persons meeting and parading together, or joining in procession and who shah 
Wr we“ or have amongst them, any firearms, or other offensive weapons, or any banner, emblem, 

, fl J or’ symbol, the display whereof may be calculated, or tend to provoke ammosity between 
5*Xt classes of Her Majesty's subjects; or who shall be accompanied by any music of alike nature 
or tendency, shall be deemed to be an unlawful assembly, and every person -present thereat sliall be 
riopmpd to be o-uilty of a misdemeanor. ... . „ 

To come wiQlin the foregoing- provisions, pal-ties must "meet and parade, or jom m process®®. 
tL W ading need not be, however-, in military an-ay. Any meeting and placing of persons . so 
,„„a : n vanks or in any order of march, or procession, would be within the Act 
Thev tel- some of the party) must either We arms or offensive weapons, or wear party eoloui-s -or 
nmblpms' or have with them party flags or banners, &c. ; or they must be -accompanied by music 
“fa like nature and tendency," that is, playing party-tunes or singing-party songs. 

IS assembly -of persons meeting and parading, or j oinmg- in procession under my me of- tile fore- 
miinCT circumstances, falls witliin the meaning of tile Act. . , , , , 

° Bv Section Two of the Act, any Justice of the Peace -.apprised of the assembly, is bound to take 
proper atostance, and command such unlawful assembly of persons or procession to disperse, usmg 
tlidFnvm of Proclamation contained. in the Act. „ . . , . 

Bv the Third Section, persons refusing to disperse within one quarter of an hour from their being 
th^comiumided^ to do, may be apprehended, and punished by summary conviction before two 
Magistrates ■ and all such parties, whether so commanded to disperse or not, and even though they 
Sh Seri on being commanded to do so, may he indicted for the misdemeanor, under the Fust 
o i- n |- + bc and brought to trial for said offence, at the Sessions or Assizes. 

^Withmsriectto arches, flags, or banners erected on or over the public highway, and the display 
wliCTeoVmrw ^ to provoke animosity between Her Majesty s siibjects of d^erent rehgious 

wneieoi n y removed bv the Magistrates and Constabulary under then contiol 

Pe Sometimes the bases of these arches are erected on the Premises of Indvinduals, and .not on foe 
bonietnnes uie^u.ises^ afterwards made to cross the highway ; hut wherever such 

public ° tbe highway they partake of the character of nuisances, and the Magistrates 

j mmmssmrn 
wmmmms 

house, and remove and destroy all such flags, c. bounden duty, within then- respective 

. y». »f these' illegal 

jurisdictions, to act upon the ^poweis thus directed and that they will he held, collectively 

proceedings, agamst which the above Statute ^ 0CCU r in their district, of which 

and individually, responsible for any violario ^ ^ g]iaU r tbat they have not made use 

their disposal to suppress such proceediugs, ml bring thote 

or when they have reasonable grounds to pp . , s should use the most prompt 

against them in the manner provided by the btatute. b e sufficient 

should be done in the following words, viz. . .. • a Gr-ep-mhlpd 

"Our Sovereign Lady the Quemi oh^h ‘ 1 ““ ^fld topri— 

1“^ the sEe pTssed^ fte U ye?r of thl Reign of Queen Victoria, to restndn 
“ party processions in Ireland.” 
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The names of as many as can be identified in the procession should he ascertained and taken d 
as soon as possible. v °" n 

If the parties really disperse on the proclamation being- made, or within one quarter of an H 
after, the object of its being made having been attained, no further proceedings need be taken fT 
time; but the names or descriptions of the parties identified should be reported for further directi 
as to the proceedings against them, if it shall be deemed expedient. 0Us 

If the parties forming the procession do not disperse in the time prescribed after the proelamati 
has been read, the Magistrates, with a view to proceeding on the summary powers of the third sect' ° n 
may apprehend the parties offending, on the spot, either with or without a warrant ; or if that co ^ 
cannot conveniently be taken, an information may afterwards be exhibited, on which the .Tusf^ 
before whom it is exhibited, may issue his warrant to apprehend the accused. ' ce ’ 

It will not be necessary, in proceeding on the summary jurisdiction, to make up at the time • 
fonna.1 conviction ; but the minutes of the evidence, in each case, should lie carefully preserved * 
It is desirable, that in every case admitting its application, the summary power oiven by tl • 
Third Section of the Act should be put in force, and with the utmost possible expedition ■ and tlf 
Magistrates should make such arrangements for their meeting and acting in concert, as will enal/ 
them most speedily and effectually to exercise this jurisdiction. 

A more prompt course should be taken in the case of processions formed of greater numbers 
or having any arms. The parties assembled are guilty of a misdemeanor under the First Section 
of the Act ; the assembly is unlawful, and every person engaged in it is liable to prosecution hv 
Indictment It is, therefore, competent to any Magistrate at once to issue his Warrant on the snot 
to apprehend them, or any of them, with a view to their being made amenable to justice. Those' 
with arms, or carrying bannei-s or other emblems, or drums, should, in such cases he at once 
arrested; the order to disperse should then be read to the others, and if the assembly show 
any sign of resistance, the Riot Act should be read also. The parties who may remain assembled 
notwithstanding these steps should he arrested, if possible, on the spot, and all the persons so 
apprehended should be dealt with as in ordinary eases ; being detained in custody until bromht 
belore the Magistrates for examination, when those who may he able to find sufficient security will 
be admitted to bail, those who may not, being committed to prison for trial at the next Assizes^ 
it should also be the duty of the Justices and Chief Constables to warn all licensed retailers of 
spirits in then- respective districts of the provisions contained in the Spirit Licence Act as above 
noticed, and to enforce them with vigilance. 
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MINUTES OF EVIDENCE. 



FIRST DAY. 



Dungannon, Thursday, May 16, 1S67. 



The Commissioners, Charles Kelly, esq., Q.C., and Charles Shaw, esq., Q.c., sat at eleven o clock, 
and commenced the proceedings under the Commission. 



Mr. Commissioner Kelly said— This inquiry is held 
under a Commission from the Lord Lieutenant, which 
I shall read : — 

“ By the Lord Lieutenant-General and General Governor 
of Ireland : 

“ Abebcobn. 

u "Whereas it has been notified to us that at a Petty Ses- 
sions Court held at Dungannon, in the county of Tyrone, 
before Basil George Brooke, Alexander Mackenzie Lyle, 
Armytage Lennox Nicholson, and George Molony, esqrs., 
justices of the peace for the said county, there presiding, 
fourteen persons, that is to say, Henry Thornberry, Steenson 
Kenney, Andrew Dilwortli, James M'Atee, William Stewart, 
Patrick M'Cluskey, Patrick Connor, Peter Madden, Peter 
M'Kenny, John Noglier, senior, James Loughran, Hugh 
Criggan, Prnncis Gillan, and John M'Gerr, bcin^ duly 
summoned, appeared before the said court to answer charges 
preferred against them at the suit of certain officers of the 
Constabulary, namely, that the said several persons did un- 
lawfully and riotously assemble at Donaghmore, in the 
county aforesaid, on the night of the 17th of September, 
1866, to the terror of Her Majesty’s subjects, and did then 
and there commit a riot. And whereas the said justices so 
present at the said petty sessions did then and there deter- 
mine that informations should be granted, returnable to the 
said assizes, against the said Patrick M‘Cluslcey, Patrick 
Connor, Peter Madden, Peter M'Kenny, John Noglier, 
senior, James Loughran, Hugh Criggan, Francis Gillan, 
and John M'Gerr, on the said charge, and that an informa- 
tion should be granted against the said Steenson lleaney on 
the charge of riot, also returnable to the next assizes, and 
dismissed the said summonses against the said Henry 
Thornberry, Andrew Dilwortli, James M'Atee, and William 
Stewart, on the merits. And whereas such dismissal of the 
said charge against the four last-named persons lias been 
objected to and complained of, and such objection and com- 
plaint having been notified to the Lord Chancellor, the same 
were communicated by bis directions to the said justices,, 
and they, in replying thereto, insisted upon tho propriety ot 
the said' decision, and three of them accordingly demanded 
a full and public investigation into their conduct on the 
occasion referred to. Now we do nominate and appoint 
you, the said Charles Kelly and Charles Sliaw to be .Com- 
missioners to inquire into the conduct of the said justices m 
the investigation and decision in the said cases, and for that 
purpose tohold an inquiry at the Court-house of Dungannon 
on the 16th day of May, 1867, and in order thereto to exa- 
mine on oath all such persons as may be produced as wit- 
nesses before you in reference to the matters so to be inquired 
into, and to report on the conduct, of the said justices in 
reference thereto, and for so doing this shall be your warrant. 

" Given at Her Majesty’s Castle of Dublin on this 7th 
day of May, 1867. 

“ By His Excellency's command, 

« Thomas A. Larcom.” 

Accordingly we have come here in pursuance of that 
warrant to hold the inquiry into the conduct of the 
magistrates on the occasion referred to in the warrant, 
and we are ready to hear from any party any evidence 
that is pertinent to the inquiry. 



Mr. Lowry, Q.C. — I appear for Mr. Lyle and Mr. Ni- 
cholson, two of the magistrates. Mr. Brooke, the third 
magistrate, is in a bad state of health ; I have no au- 
thority to appear for him. I presume that you will 
confine your inquiry to what took place at the Petty 
Sessions. 

Mr. Commissioner Kelly— W e do not wish to hear 
of and shall not inquire iuto anything else. 

Mr. Commissioner Shaw.— We have nothing, to say 
to anything that took place before or after the investi- 
gation at the Petty Sessions, and shall take no evidence 
of anything else. We shall confine our inquiry to the 
summons, the informations, and the evidence given be- 
fore the magistrates, and all that occurred on that 
occasion. 

Mr. Commissioner Kelly— W e are here to hold an 
inquiry into the conduct of the magistrates on that par- 
ticular occasion, and what we propose to do is, to hear 
any one who wishes to give evidence as to what took 
place then. 

■ Mr. Cochrane . — Shall we he at liberty to cross ex- 
amine. . . 

Mr. Commissioner Kelly.— Certainly. This is an 
inquiry into the conduct of the magistrates, and m order 
to render the investigation full and complete, we are 
ready to hear any one who will give evidence pertinent 
to the inquiry. . ., 

Mr. Reardon . — The magistrates have to clear them- 
selves of the charges against them. 

Mr. Lowry We have nothing to clear ourselves of. 

Mr. Cochrane .— The magistrates asked for this m- 

qU Z: Commissioner Shaw.— W e do not propose in the 
first instance to examine any of the magistrates. V> e 
shall first examine any witnesses who can depose to 
what took place before the magistrates. 

Mr. Lowry . — It will probably be necessary that 
you should adjourn for a short time, after my state- 
ment. as the shorthand writer who took down the 
proceedings before the magistrates has -not arrived. 

Mr Davison . — I appear for the parties summoned 
before the magistrates at Petty Sessions, against whom 
the summons was dismissed: Henry Thornberry, Andrew 
Dil worth, James M'Atee, and William Stewart ; Steen- 
son Heaney is in gaol. 

Mr. Lowry . — The occurrence which gave rise to 
the proceedings before the magistrates took place on 
the 17th of September last. In consequence of what 
occurred on that evening, nine persons connected with 
one party, and six persons connected with the other 
were summoned at the suit of the constable for a riot 
and illegal assembly. One of the six persons of 
tie latter party did not appear ; I understood tliat he 
bad left the country, so that only five of one party 
appeared before the magistrates, and nine of the other. 
Two witnesses were euamined before the mgistrates— 
Sub-Conetable O'Neill and Snb-Conetoble Tbackaberry. 
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Those witnesses were examined by the professional 
gentlemen who appeared on behalf of the several par- 
ties at considerable length. The magistrates, having 
heard the evidence, retired to consider their decision, 
and having done so, the judgment of the Bench was 
that informations should be. taken, returnable at the 
assizes, against the nine men of the one party and 
against one man of the other party. 

Mr. Commissioner Shaw — There were niiie defend- 
ants of the first party summoned, and six of the second, 
five of whom appeared 1 

Mr. Lowry. — Yes. The magistrates having con- 
sidered the evidence, their judgment was that the 
nine included in the first summons should be sent to 
the assizes for trial for riot and an illegal assembly, 
and that one man of the other party, Steenson Reaney, 
should be sent for trial for an assault on Sub-Constable 
O’Neill in the execution of his duty. This appeal's 
from the information which gave rise to the observa- 
tions made by a respectable gentleman in another place. 
The Petty Sessions were held on the 1st of October, 
1S66 ; and on the 3rd of October, 1866, in pursuance 
of the decision of the magistrates, the informations 
were taken, and the parties were held to bail. The 
cases then came on for trial at the ensuing assizes. 

Mr. Commissioner Shaw. — I do not think it neces- 
sary that you should refer to anything that took place 
at the assizes. 

Mr. Lowry . — I will merely mention that the parties 
pleaded guilty, and consequently -nothing came before 
the Court except what appeared on the informations. 
I do not inteud to state anything more than that. 

Mr. Commissioner Shaw. — You have not told us that 
the informations were taken. 

Mr. Lowry . — They were taken, and the parties were 
held to bail. I must tell you that in point of fact 
Reaney was indicted for an assault. 

Mr. Commissioner Kelly. — We must object to your 
stating anything further of what took place at the 
assizes. It is outside our inquiry. 

Mr. Lowry . — I do not intend to allude directly or 
indirectly to any observations made at the assizes. I 
merely stated that Reaney was indicted for an assault. 



Mr. Commissioner Shaw. — Taking the informations 
as part of the acts of the magistrates, — our inquire 
closes at the taking of the informations. ^ 

Mr. Lowry. — I intend to prove to you what the evi- 
dence was which was given before the magistrates at 
Petty Sessions. I have a shorthand writer’s note of it 
Every word that was given in evidence was takeu down 
by him, aucl he will be produced, and will verify the 
correctness of the report. I could verify it by examin- 
ing the magistrates, but I prefer to verify it by the 
evidence of the shorthand writer. 

Mr. Cochrane. — I suppose, gentlemen, that you will 
require the magistrates to be examined ? 

Mr. Commissioner Shaw. — Subsequently. 

Mr. Lowry. — I will now read to you the report of 
what took place at the trial. 

Mr. Commissioner Siiaw. — U ntil it is proved, I do 
not think that it should be read. The shorthand 
writer should be examined, and prove the correctness 
of the report before you read it. Any gentleman may, 
according to the best of his recollection, give evidence 
of what took place, and ho may refresh his memory by 
any note that was made by him at the time, but not 
by reading a printed document, or report taken by an- 
other person. 

Mr. Lowry. — The shorthand writer has not arrived, 
and I am, therefore, not yet in a position to make the 
report legal evidence. 

Mr. Davison — I cross-examined the witnesses, and 
was in the Court during the whole of the proceedings. 

Mr. Commissioner Shaw. — Do you wish to give evi- 
dence of what took place in your presence? 

Mr. Davison — No, I .do not. 

Mr. Lowry. — Have yon the original informations? 

Mr. Commissioner Shaw. — They shall be forthcom- 
ing. We will telegraph for them. 

Mr. Lowry. — Wo have a copy of them, and I will 
refer to them in the meantime. But I am in a difficulty 
in consequence of the non-arrival of the shorthand 
writer. 

Mr. Commissioner Shaw. — We had better begin with 
the summons. 



Mr. Henry Corr sworn and examined by Mr. Commissioner Shaw. 



1. You arc the Clerk of the Petty Sessions at Dun- 
gannon ?— I am. 

2. Do yon produce the Petty Sessions Book ? — Yes. 

(The book was produced by the witness.) 

Mr. Commissioner Shaw. — Is it admitted on both 
sides that the parties appeared in pursuance of the 
summons ? 

Mr. Cochrane. — Certainly. 

3. Mr. Commissioner Shaw. — Read the entries in the 
Petty Sessions Book in each case. 

The witness read the entries from the Petty Sessions 
Book. 

4. What were the names of the magistrates present? 
—Mr. Brooke, Mr. Lyle, Mr. Nicholson, and Mr. 
Molony. 

5. What witnesses were examined? — Sub-Constable 
O’Neill, Sub-Constable Thackaberry, and Sub-Constable 
Thomas M'Elwee. 

6. What is the decisiou in the first case? — “Infor- 
mations granted agamst Steenson Reaney to next assizes, 
and dismissed on the merits in the other cases ; £10 
and £5 bail." 

7 . Read the witnesses’ names in the second case ? — 
“James O’Neill, Sub-Constable ; Thomas M'Elwee, Snh- 
Constablo ; Thomas Thackaberry, Sub-Constable.” 

S. Aud the decision 1 — “Informations to next assizes : 
£10 and two £5 bail.” 

Mr. Commissioner Shaw. — We want to hear now 
what took place before the magistrates on the hearing. 

Mr. Carleton.— The information disoloses nothing. 

Mr. Cochrane. — Certainly not. 

Mr. Commissioner Kbuiy. — -W e propose to hear the 
several witnesses as to,' what took place on that day, 



any witnesses that may bo tendered to prove what took 
place before the magistrates. 

Mr. Commissioner Suaw. — At the hearing of the com- 
plaints. 

Mr. Carleton. — Yon will not go into the evidence of 
other parties who were not present at the Petty 
Sessions. 

Mr. Commissioner Shaw. — Wo wish not to be mis- 
understood. We shall confine our inquiry strictly to 
the proceedings before the magistrates ; but we will 
allow any person who is capable of proving to us what 
the proceedings were, to be examined. The most satis- 
factory witness would certainly be the person who took 
the short-hand notes. 

Examination resumed. 

9. W ere you present at the investigation of the case 
at Donaghmore on the 1st of October ? — I was. 

10. Did the parties complaining appear ? — They di3. 

11. Did all the defendants appear ? — All, except one, 
James Mullen; 

12. What first occurred, when the case was taken up 
by the magistrates ? Did any one state the case ? — The 
Sessional Crown Solicitor opened the case. 

13. What is his name? — Cecil Moore, esq. _ 

14. Did he examine any witnesses ? — He did. 

•15. Was each case tried separately? — They were; 
but the decision was reserved till afterwards. 

16. Which was taken up first? — No. 1 — the Protest- 
ant party, as they are called. 

17. What witnesses were examined in that case-?— 
Sub- Constables O’Neill and M'Elwee.- 

18. As soon as the witnesses- for the prosecution'werfl 
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examined, what was done?— They then entered into 
the second case. 

19. Were any witnesses examined for the defence m 
the first case ? — None. 

20. Or did any professional men appear tor the de- 
fence?— Not that I recollect. 



Mr. Reardon . — We can have the direct evidence of Fmsr day. 
the witness himself. — - 

Mr. Commissioner Kelly. — So we shall. 

Mr. Commissioner Shaw. — We may hear from the H 
witness himself what he said, and we may also hear 
from another person what he said. What was said is 



91 jj 0 evidence was offered for the defence in the the subject-matter of our inquiry. That is the matter 
first case? None that I recollect; except that Mr. which we are to ascertain. 



Davison defended the Protestant party in No. 1. 
22. In No. 1 case there was no evidence ? — No. 



55. Mr. Lowry . — Can you state what O’Neill’s evi- 
dence was? — O’Neill was first examined. On that 



2$. And the magistrates postponed their decision in occasion be stated that his attention was attracted by 



the first case till they heard the second ?— Yes. the sound of drums. 

24. Who appeared for the prosecution in the second 56. This was on the 17th of September ? — On the 
„ ase j The same gentleman ; Mr. Moore. 17th of September. 

25 Did he examine any witnesses ? — He did. 57. Where was it? — At Donaghmore. He turned 

26 Who were they ? — O’Neill, M'Elwee, and out, bringing one man with him. 

Tliacim berry. 5S - One man only?— One or two. The party with 

27. Were those the same three witnesses examined the drums passed the barrack in the direction of Castle- 
in the first case ? — The same. Caulfield. 

98 There were three witnesses in the first case? — 59. Castlecaul field ? — Yes. 

Three witnesses. ' • GO. Goon. — He got on a short distance when another 

29. And three witnesses in the second case?— The party having drums met the party who passed the bar- 



? — The same. 

»re three witnesses in the first case? — 



30. As soon as the witnesses were examined in the 
second case for the prosecution what took place? — 
The magistrates retired. 



caulfield. 

sase ? 5 9 . Castlecaul fi eld ? — Y es. 

GO. Go on. — He got on a short distance when another 
? The party having drums met the party who passed the bar- 

rack a few minutes previously. 

1 in the 61. Did he mention the numbers in those parties ? — 
lace ? — I cannot recollect the numbers. The Catholics followed 
and attacked the drumming party. That was the pur- 



31. Did the defendants go into any evidence ?— Not port of his evidence. There were assaults committed 
that I recollect. there. ^ 

32 Mr Lowry. Were they represented by any 62. When was that? — On the second drumming 

professional man ? — I do not recollect. party meeting the first, and returning back to Donagh- 

33. Do you recollect Mr. Young being there ?— I do. more. He endeavoured as far as possible to separate 
34' Mr Commissioner Shaw. — The magistrates the parties, he and the man with him. He went on. 
retired to 'their room ?— They did. They went on, the drumming party towards the town 

35. What then took place ?— They returned. to a place called the Old Cross, and he stated that a 

36. You did not go into the room with them?— I second attack was made on the drumming party, and 

^ not several assaults were committed. 

37 How long were they in consultation?— A short 63. Hepeat that again. — Several assaults were corn- 

time'; ten or twelve minutes. fitted on the drumming party by the other party 

38. They thou returned ?— And gave their decision. Previous to that a few minutes he himself was assaulted 
39 Was it your duty to record tlio decision ? — It by taking hold of by Reanev. Immediately when the 
' J second assault took place the bells of Donaghmore chapel 



40. And you have recorded it correctly ? — I have. - 0 — -0. - . , , , 

41 Was the evidence which was given on that oc- Homan Catholic party, when lie advised them to leaio 
casion taken down by you? — No. the town, and go by any other direction. 

42. Or by any of the magistrates ?-They may have 64. Mr. Commissioner Kelly.— Advised whom?— 

taken a note of it. The drumming party. 

43. But it was not taken down by you?-No. 65. Mr. Commissioner Shaw.— 1 To leave thetown?- 

44. Mr. Commissioner Kelly. — But you do not Tes. ...... o v TT . 

remember whether any of the magistrates took it down ? 66. And go on in anyolher direction?— 1 es. He went 

_ No J ° over the wall into the chapel yard to ascertain who 

45. ' Mr. Commissioner Shaw.— You did not take any was ringing the bell, and found the doors closed. He 

notes ?— No got the key from the servant of the clergyman, and 

Mr. Commissioner KELLT.-Anybody who wishes to found two men ringing the bell. He ordered them Jo 
do so may cross-examine this witness. The parties cease ringing, and they refused to do so. He left aud 

may ask any question in order to bring out anything proceeded to Dungannon to report the i circumstances to 
they may wish to elicit, and examine witnesses in chief the head-constable then m cbarge iff the smtion 
themselves 67. So far as you recollect, is that all the ei ulence 



and the numbers increased then of the 



The drumming party. 

65. Mr. Commissioner Shaw. — To leave the town?— 



of the first witness in the case? — I do not recollect 
Cross-examined by Mr. Lowry. that he stated more. I cannot recollect the particulars 

46. You were present at the whole investigation? — further. 

T Do you recollect Mr. Young being there ?— I do. Croee-erammed by Mr. Lowry. 

«: Did TatSd pr^ioSy for either party ?_ 68. Yen stated that O'Neill advised the Protestant 

He did party to leave the town?— les. 

50. i'or which party ? Bor the B.man Catholic ot say that 

LL You have already said that Mr. Davison appeared lie advised the Protestant party to leave the town? 

fc Vi°Anf*Sbo ? ™ Me Crown S-Por the Crown. 1 7LDo yon recollect whether O'Neill stated that he 
S: And you say that the evidence was not taken asked the Protestant party to stop them drnm.mng? 
down by you or by any on. officially S-Not by me i ^ Mlleol wIlai answer they gave tohim? 

54. Can yTsM. to the Commi.sioners what evi- -I cannot recollect that ; bat be elated that they 
>m S “ n °° “ °"“ i0n ’ " ' ,dl “ 7 °“ dS?.-lh»u ho directed it?-Yes. 



G9. Did they adopt his advice ? — Yes. 

70. Mr. Commissioner Shaw — Did O’Neill say that 



Mr. Reardon.— It O’Neill is here, I object to hearsay 
evidence being given. 



tueuue uuiuk givou. . , 

Mr. Commissioner Kelly.— We must allow Mr. my hearrng lie did not. 



74. Did he state hefore the magistrates whether the 
Protestant party had arms or offensive weapons ?— In 



Jiowry to cross-examine the witness as to what evidence 
was given. 



75. Diane state that they had not?— He did. 

76. Did he state whether they exhibited any party 

03 
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emblems or not ?— He stated that they bad none that 
be saw. 

77. Did be state whether they were playing party 
tuues or not ? — He Btated no. 

78. They were not?— They were not. 

79. Mr. Commissioner Shaw — H e stated that they 
were not playing party tunes ? — He did. 

80. Mr. Lowry . — Did he state whether they used any 
party or insulting expressions towards any one? — No ; 
he stated that they did not use any. 

81. Did he say that they did not? — He stated that 
they did not. 

82. Did he state whether they committed any assault 
or did any unlawful act before they were attacked? — 
He stated no, that they did not. 

Mr. Commissioner Shaw.— I think that question a 
little too large. I do not think that he intended to 
say that. 

Witness . — He said that they committed no assault. 

83. Mr. Lowry . — Did lie say that they did nothing 
improper till they were attacked 1 — I cannot recollect, 
but words tantamount to that ; I cannot exactly say 
what they were. 

84. Either when they were attacked, or before or 
after they were attacked, did lie say whether Thornberry 
interfered ?— He stated that Thornberry endeavoured by 
advice to the party to get them forward and out of 
the town. He said that he spoke to Thornberry. 
O’Neill did ; and that Thornberry endeavoured so far 
as possible to remove the drumming party out of 
town. 

85. Mr. Commissioner Shaw. — Y ou said, by advice? 
— By advice. 

86. Mr. Commissioner Kelly. — To remove the Pro- 
testant party from the town ? — Yes. 

87. Did lie say when that was — was it before or 
after the assault? — The assault had been committed 
previously and after. 

88. It was between the two assaults ? — Between the 
two assaults, so far as I recollect. 

89. Mr. Lowry . — The first attack was a little out of 
the town ? — After they had passed the barrack. 

90. Did he state whether the Protestant party retali- 
ated ? — He stated no. 

91. And it was theu he advised them to leave the 
town ? — Yes. 

Mr. Commissioner Shaw. — W ill you get the witness 
to describe the locality, Mr. Lowry ? 

92. Mr. Lowry . — Do you know the town ? — I do. 

93. It consists of a long street ? — A long street. 

94. And at the end of that street is the chapel and 
the burying-ground ? — Yes ; and at the extreme end of 
the town the police barrack, at the left. (The witness 
described the locality on a sketch which was shown to 
him.) 

95. Where is the police barrack?— A few perches on 
the same line. 

96. Further on ? — Yes. 

97. Mr. Lowry . — A few perches to the left of the 
chapel ; further out of the town. 

98. Mr. Commissioner Shaw. — T he barrack is a few 
perches from the chapel ? — Yes. 

Mr. Lowry . — On to the Castlecaulfield road ; on to 
the left of the chapel. 

99. Mr. Commissioner Kelly. — To the Castlecaul- 
field road, the road on towards Omagh? — No, it is more 
to the south again. 

Mr. Lowry . — It is the road that passes Mr. Lyle’s 
gate. 

Mr. Commissioner Kelly. — The Castlecaulfield road 
meets the Omagh road, and branches off it. How many 
yards is the police barrack from the chapel ? — About 
twenty yards. (The witness explained the locality on a 
map.) The first assault took place when they came into 
the town. The Catholic party came up and assaulted 
them. 

100. Mr. Commissioner Shaw. — D id he say that the 
first party had come from the town ? — They had passed 
the barrack. Then they met the Castlecaulfield party 
and another assault was made on them. 

101. The first party had come from Pomeroy, and 



passed the barrack, where they met the second party’' 

— Yes. 3 

102. Mr. Commmissioner Kelly — When they met 
the second party they came back ? — They came back 

103. You must only state bis evidence ?— That ia 
wbat be said. 

104. Mr. Commissioner Shaw. — He had observed 
them passing — did lie go after them ? — Yes, he followed 
them. 

105. And before they went to the barrack, coming 
back towards the town, they were attacked ?— They 

106. That was the firstattaclc ? — So far as I recollect. 

107. Mr. Commissioner Kelly. — The second attack 
took place soon after the two parties met ? — Yes. 

108. Did lie state liow long it was between the first 
and second attack ? — A short distance. 

109. The time? — I cannot recollect — the distanced 
very short. 

110. Mr. Lowry. — When they were first attacked 
did be state whether they retaliated or not ?— They 
did not. 

111. Then yon stated that Thornberry advised the 
Protestants to go back ? 

Mr. Commissioner Kelly. — Perhaps it is necessary 
for you to put leading questions to the witness ; bat 
it would be better not to frame your questions so as to 
put the answer to them into bis mouth. 

Mr. Commissioner Shaw. — Strictly speaking you are 
not cross-examining the witness. Yours is rather a 
further examination. 

Mr. Commissioner Kelly. — Of course you may point 
to the subject you want to refer to. I leave it to your- 
self. 

112. Mr. Lowry. — Wbat did be say ? — He called on 
Thornberiy to interfere or reason with the party. There 
were some other parties in front that appeared to have 
influence. Thornberry stated tiiat he would do all in 
his power to remove them. 

113. Mr. Commissioner Siiaw. — Repeat that evi- 
dence He called on Thornberry to interfere and rea- 

son with the drumming party to leave the town, and 
advised them to do so. Thornberry said, “ We will.” 

114. Mr. .Lowry. — Thornberry said that? — He did. 

115. Did lie state whether the party were about to 
leave the town then? — They were advancing towards 
Donnglimore, and when they went the length of the 
Cross they were attacked again. 

116. Mr. Commissioner Kelly. — Did he say where 
the second attack was? — The first attack was after they 
passed the police barrack. 

117. Where was the second? — At the Cross. 

118. Mr. Lowry. — Did hesay whether he interfered— 
whether he took any steps to prevent it ? — I cannot say. 
He said that there were different assaults committed 
when they arrived there. 

119. By whom? — By the Roman Catholic party. 
He did not state that the Protestant party did anything 
that I recollect. 

120. Did he state whether Thornberry assaulted any 
person or not ? — Not to my recollection. 

121. You have stated that Roaney assaulted him?— 
He did not name any party but Reaney who interfered 
with the constables. 

122. Or with anyone else? — Or with anyone else 
so far as assault was connected. 

123. Did lie state whether anyone of the Protestants 
who were summoned did anything except Reaney ?— 
He did not to my recollection. 

124. Did be state that they did not? — He did. 

125. Did he state that any of the Protestants except 
Reaney did any act?— He stated they did not, except 
Reaney. 

126. Mr. Carleton. — Did Mr. Young, acting for any 
party, or Mr. Davison, require the magistrates to take 
down a note of the evidence ? — I do not recollect that 
they did. 

127. Mr. Lowry. — What did they state that they 
would do with Reaney ? — That they would return him 
for trial for the assault upon O’Neill while in execution 
of his duty. 
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128 Mr. Commissioner Kelly. — Did they say it in 154. Mr. Commissioner Kel 
onen court i— They did. tered this in the book was the 

*129. Did you enter that in the book?— I did not 155. They saw the entry tin 
enter that in the book. I entered it in the information. did._ 

130 They were summoned for an illegal assembly 156. And after they had sei 

a ”l 31°t And on"that book it appears that they took the 157. That is Mr. George Basil Brooke’s handwriting? 

i^lS^They stated that they would return Reaney for 158. Mr. Commissioner Shaw. — Was he the cbair- 

an assault on O’Neill? — They expressed that from the mau on that day 1 — He was. 



154. Mr. Commissioner Kelly, — When you had en- p mT d ay . 

tered this in the book was the book signed? — It was. 

155. They saw the entry that you had made 1 — They May 16. 



a it they signed it ? — It Benry Corr ' 



^ 133. The summous before them was for au illegal 



Cross-examined by Mr. Cochrane. 



assembly ; why did you not enter in the book that , „ _ . ,, 

Beuiiy J to bo returned for trial tor «» 159. Do you remember, Mr. Core, whetor Mr. 

assault on O’Neill? — It was not entered. I entered Moore made an opening statement?— He did. 

“Srdino to their direetious. 160 Did Mr. Moore mat. any element .boot the 

134 Did they tell you nothing about what you were party having been m procession and as to what should 
. ., r ^ n ht-.ii.s__ be done if that was proved? — He stated the case gene- 



to enter in the book ?— Nothing. 



135. What did they mean by saying “ return him for rally. . , . . x , , 

•m assault on O’Neill”? Was that a verbal statement 161. Did Mr. Moore, in his opening statement, make 
by them or in the nature of a decision ? — I considered any observation as to what the duty of the magistrates 
it a decision. wouk! be if it was proved ?— He hoped they would pnt 

' 136. Who was it who stated it?— The Chairman, a stop to it. , „ _ xl . 

Mr Brooke. 162. Pat a sto P to wliat To tlie “ atdun 8 “ P ro ' 



137. Have you not then made a mistake in taking cession. 



down in the book that informations were granted against 



163. And the drumming?— And the drumming. , 

164. Mr. Commissioner SnAW. — Mr. Moore stated 



kpanpv ? No I did not. • 164. Mr. Commissioner maw.— jur. moors anueu 

138 Do you mean to say that that was the order made that he hoped that the magistrates, by their decision, 
loo. * c J ., A..1J u #lnmn nrnpflss nns. marchinsr. and drumming ? 



l>y*them ?— The order was that informations should be would put down processions, marching, and drumming ? 
returned — say anything more 165. Mr. Cochrane .— Did he say what the magis- 

tlian t'batthere should & informations agiinsUihn- trates’ duty would 

that was the order. case -I believe lie stated that if it was pioved he 

UO. What, then, do you mean when you say that should send them tor trial, 

they stated that they would return him for an assault ; 1G6. Exactly ?— ] if the casewas prove . 

do you mean that that was the nature of the order ?- 1 67. Was it proved by 0 Neill t hat the. Pr o estant 

Ihft ™ , statement made wb„ toy came e„t of tb. part* " ' bS 



166. Exactly 1 — If the case was proved. 

167. Was it proved by O’Neill that the Protestant 



141. Was that a decision ? — It was a statement. 

142. In point of fact, then, it was not a decision 
It was a statement. 



lie did not state who they were. 

168. I am not asking you that? — He stated that 
they were drumming, and that he was attracted by the 



““ eXOeP ‘ ** be „.d dene WH. wen. 

Tbe statement they made aft., toy — .at of the 

10 145. Mr. Commissioner Shaw.— The Chairman came So far as I understood, he went for the purpose of 
out and said that they returned Heaney for an assault reasoning ; with them. . , • 

dj— *. 

&rs “ririret ^ - — 

informations Mjain.t Keaney, and dismiased the case * hat ye.rselft 

’'*UT. If’they’maile that statement to you in tb. Mr Commissions: Sbaw,-*> i i to j»‘ let Worm 
nature of an order, why did you not take it down in fuse the evidence that O Nei g , t d 

the book ?-I did not take it down further than the in- he can give himself. Confine him to what occurred 

before the bench. . , . 

formations. ~ • Mr. Cochrane .—' When he w»« examined m court 



148. You are clerk of the Petty Sessions, and as such Mr. C°chrane<~\V ^en Je was exammeu ^ ^ 

bis 'men’^fore’an assault took place 1 ^Not that 
m-flor ■ “ Informations o-ranted avainst Steensou lleaney I recollect. ... 



order : “ Informations granted against Steensou lleaney 
to next assizes”?— They made the order which I have 



± reuuuew. ,, , „ ,, • 

176. Did he say that he did so for the purpose of 
preventing a collision before any assault took place 
Sid h« sav that iii open court?— I cannot recollect. 



e °149. Then this is the order— “ Informations granted did he say that in open courU ect 

against Steenson Rainey to next assizes”?— Yes. 7. ay e a a b out having urged one 

150. Then what did you mean when you said that Ii8. Did he say anyt im a s ^ 

they stated that they would grant informations against of the horsemen to use hmmfl P 7 

Steenson Reaney for an assault on Sub-Constable 0 Neill cea j sebe ^^«J^ Shibefo^e or after the assault took 
i. .ha .Mention of hi, duty J— That we, tb. statement 1 19. _W» 4a. before ^ ^ ^ 

which they made when they came out. P lace . , , , L those men in front. 

151. Mr. Commissioner Shaw.— Did toy mate .bat ™>t ‘it »y Z.tog before be .pot. to to 

Kl.r.vlwas that the de- man on horsebacU-There were two men on horse- 



as a statement or as an order ?— No. 1S0 - ^ m? . S were two men on horse- 

152. Mr. Commissioner Kelly.— Was that the de- man on horseback ?— 1 here were two 

cision of the Bench ? — It was a statement. ' . ,. _i,., 4 Y,pv were ? No ; I do 

153. Mr. Commissioner Shaw.— Did the magistrates 181. Did lie mention who tb 7 

direct you to make any different return of the order ? not ™^ he mention the 

They did not. xo *’ ' 
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names of tbe Protestauts whom he identified in that 
procession ? — He did. 

183. Do you remember how many names he men- 
tioned of persons as having been in that procession ? — 
Six, I believe. 

184. Who were they, do you recollect? — Andrew 
Dilworth was one, Steenson Heaney, George Mullen, 
James M'Atee, William Stewart, and Henry Thorn- 
berry. 

185. Did lie say whether he observed those men in 
that procession before or after the assault took place, 
or both ? — He saw them before the assault took place, 
and after it. 

186. Did you hear him say whether he made any 
observation to that party before any assaults whatever 
took place ? — I cannot recollect. 

187. Did you hear him say whether he asked any of 
the party to cease beating the drum before any assault 
took place ? — I cannot say that ; I cannot say whether 
any assault took place before he asked, but he did ask. 

188. Mr. Commissioner Shaw But you do not re- 

collect whether it was before or after the assault? — No. 

189. Mr. Cochrane. — Did you hear him mention Steen- 
son Heaney having caught a hold of him by the breast 
and shoved him ?— He said that he took a hold of him 
by the breast, and encouraged the others to come on in the 
direction of Donaghmore, where they were proceeding. 

. 190. Did you hear him say that at that time the 
drum had ceased being beaten, and had commenced 
again ?— They had ceased, and, I believe, he stated that 
they commenced again, when Reaney took hold of him 
by the breast. 

191. Was that before or after the assault took place ? 
— There wore assaults committed before that. 

192. Are you sure it was before that?— Oh, yes. 

193. Did he say this now— did he— that they went 
on for about seven yards, when they were met by the 
Roman Catholic party ? — I cannot recollect. He stated 
that they had passed the barrack when the Roman 
Catholic party followed and committed the assaults. I 
do not recollect the distance. 

194. Did you hear him say auything about shots and 
stones ? — He stated stoues. I cannot recollect shots. 

195. Are you certain that you did not hear him say 
shots?— I am not certain, but I think he stated that 
thme was a shot — the sound of a shot in the direction 
of Donaghmore. 

196. Did you hear M'Elwee sworu? 

Mr. Commissioner Shaw — Will yon confine yourself 
at present to what the first witness stated. 

Mr. Cochrane. — I thought you were taking them in 
yloho. 

Mr. Commissioner Shaw.— It is better to have what 
the first witness stated first. 

Mr. Cochrane. — The only other answer I want from 
him is respecting the signature of the Potty Sessions 



Fiust Day. 

H%16. 
Henry Corr. 



197. After the magistrates came out of the retirlng- 
rooin you say that the decision was announced by the 
Chairman— was that Mr. Brooke?— Mr. Brooke, 
inn ru U ^ ien ma ^ e an entry in your book? I did. 

J9. Y\ as it after that that Mr. Brooke signed the 

book and signed this entry ? It was. 

200. And this is the entry 1— That is the entry. 

-01. And the charge here is, that they did unlaw- 
fully riotously, and wantonly assemble at Donaghmore 
on the night i of the 17th day of September instant to 
the terror of Her Majesty’s peaceable subjects, and did 
then and there commit a riot?— Yes. 

T 1 ? 7“ al “ ted “ "OMI-That is He oliaree. 
on/ ™ t la f ,s SI S ned in tIie 1)0051 ?— Yes. 

204. When did Mr. Burke sign it?— At the close of 
tue day s proceedings. 

taS AUl of ll "' t informations were 



Cross-examined by Mr. Reardon. 

JOHL 2 1 °’ H i U1 "V tie Catholic party ha, 
committed any offence before the drumming p„ty earn 

P »m N n i it *“ oIlect tW le “ id that. 

207. Hedid not say that they hod assembled !_Mo. 



208. Bid yon bear him say that they alloyed 11 , 
Protestant party who camo from Pomeroy to narad 
through the town without molesting them?— They had 



209. Mr. Commissioner Shaw — Did lie state that? 
He did not state that thero was any molestation in 
town. He did not state that there was any occurrence 

210. Did he say anything about their passing throuoh 

the town in tlio first instance? — He did not - he onlv 
met them at the police barrack. ’ ^ 

211. Mr. Reardon. — Did they pass the Cross 1 — Thev 

did. •> 

212. Did lio say that after they had passed first they 

met the second party beyond Mr. Lyle’s gate ? 3 

Mr. Commissioner Shaw.— Ho has so stated already 

213. Mr. Cochrane. — When was the first assault?— 
The first assault was before their return. 

214. Had not the party from Pomeroy passed through 
the town before that ? — That is what I believe. S 

Mr. Commissioner Kelly. — Does any other person 
wish to cross-examine him ? 



Mr. Lowry. — He stated that there were stones thrown. 
I want to ask him by which party the stones were 
thrown and where. 

215. Mr. Commissioner Kelly. — Did he say by whom 
the stones were thrown ? — By the Roman Catholics. 

216. "Where ?— Between Mr. Lyle’s gate and the Cross 
when they were coming back. 

217. You say that he identified six persons whom he 
mentioned ? — lie did. 

21S. You have stated that Steenson Reaney came 
up ? — Yes, and took a hold of him by the breast. 

219. Shoved him back, and called on the party to 
go on ? — To go on. 

220. Do you recollect did that transaction take place 
before or after the first assault ?— After the first assault. 

221. Are you sure that that was O’Neill’s evidence? 
— Yes. 



222. Did ho say that after Steenson Reaney hod 

acted in that manner what the party did then ?— They 
went on, and when they got to the cross 

223. They marched on?— He told them to cease 
beating. 

224. Did they cease boating the drums then ?— They 
had ceased, and on the encouragement of Reaney they 
commenced again, so far as I understood. 

225. And marched on ? — A few yards, and they were 
re-attacked. 

226. Now, with regard to Andrew Dilworth— did 
he say anything that was dono by Andrew Dilworth? — 
Nothing that I recollect. 

227. You stated that ho identified him? — Yes. 

, 228. As being of the party? — Yes. 

229. Did he say anything that you recollect as to 
what Andrew Dilworth was doing ? — Nothing, only 
being one of tbo party. 

230. Did tho magistrates, when he said that Andrew 
Dilworth was one of the party, ask O’Neill what Andrew 
Dilworth was doing? — They might, but I do not re- 
collect. 

231. I want to know?— I do not recollect that they 
put any question. 

232.. Did the magistrates ask what Andrew Dilworth 
was doing ? — I do not recollect. 

233. Is your recollection that they asked nothing 
about .Andrew Dilworth ? — I think they asked whether 
he was identified, but there was nothing against any of 
the party proved. 

234. The same observation applies to the other five ? 
— The other four. 

235. They were merely identified as with the party? 



236. Did they do anything ?— They did nothing, 

237. Did he say that they were drumming? — He 
said that they were of the drumming party. 

238. With regard to Thornberry, you stated that ha 
was one of those who endeavoured to use his influence? 
—Yes. 

239. To veease drumming? — Yes. 

240. When was that? — That was after the first 
assault and before the second or last assault. 
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increase of the Roman Catholic party, and he appre- f II!ST Bay. 
hended that it was more serious. 

267. Did he say anything else with regard to the May 1 G. 

first attack ? Did he describe it minutely i— -No. Henry Corr. 

268. You do not recollect? — No; he said that the 
Roman Catholic party attacked the Protestant party. 

269. Did he state whether the Protestant party 
gave battle ? — Not that I recollect. 

270. Was there another attack at the Cross ? — The 
parties who were identified at the first attack were 
identified there again as having assaulted the Protestant 
party. 

271. Did lie say whether on the second attack the 
Protes'ant party did auything ? — No. 

272. Did the magistrates ask him ? — I do not recol- 
lect. 

273. Did he say whether the parties defended them- 
selves ? — I do not know. 



241. Are you sure that that transaction of speaking 
to Thornberry was not before the first assault ?— No. 

242. Are you sure ? — I think so. 

243. Those transactions that took place between 

Steens'on Reaney and O’Neill, and what took place 
between Thornberry and O’Neill were after the first 
assault?— They were. . 

244. What evidence did he give with regard to the 
others'? Were they in procession ?— They were in the 
procession. He identified the parties. 

e 245. Did lie say anything as to what time it was ? — 
About nine o’clock. 

246. In the morning or the evening? — In the evening. 

247. Was he asked by the magistrates any question 
as to what they had in their bauds, if they had any 

j irm3 j He stated that they had none that he could 

observe. It was Mr. Moore who put the question when 
he stated that they had no arms or offensive weapons. 
He stated that he did not observe any. 

248. Did he say that they had none, or that he did 
not observe any ?— Of course they might have had them 
concealed. He said that he did not observe them. 

249. Did he say that they had sticks? — No. 

260. When the assault took place did he state that 
it was with weapons it occurred — with fists or sticks ? — 

1 do not recollect that he stated that the drumming 
party committed any assault. 

251. Did he state whether they ran away or defended 
themselves? — They were in collision with the other 
party. 

252. Did he say so? — The Catholic party came up. 
The two parties met. 

253. When he said that the first party came up and 
attacked the drumming party, did ho say that the 
Protestant party defended themselves? — I do not recol- 
lect that he made that statement. 

254. Did he describe what they did? — He said that 
several of the Roman Catholic party attacked the others 
at the Cross. 

255. Mr. Commissioner Shaw.— What did they do 
when attacked?— I do not recollect that he said what 
they did. 

256. Mr. Commissioner Kelly. — D id the magistrates 
ask him what the Protestant party did ? — I do not re- 
collect any statement that he made in regard to that. 

257. He merely said that the Catholics attacked the 
•Protestants, and no evidence was given hy him as to 

what the Protestants did? — I do not recollect any 
statement made with regard to what was done. 

258. The magistrates did not ask what the Protest 
ants did ? — I do not recollect. 

259. Did they ask any questions as to what tlio 
Protestant party did? — Mr. Mooro put several ques- 
tions. 

260. Did the magistrates ask any questions as to 
what they did ?— They put several questions, hut I do 
not recollect the purport of them. 

261. Then you do not remember whether any evi- 
dence was given on that day as to what the Protestants 
did ?— O’Neill stated that he did not observe them do 
anything save the music. 

262. Did he say whether they ran away ? — He did 
not say. 

263. Or that they marched on ?— They marched on. 
Of course they did not march on when they were first 
attacked, but they did immediately after. 

264. Did he say that he was present at both attacks ? 
—He did. 

265. And described them ? — He did, and identified 
the parties who were present at the two attacks. 

266. Begin at the first attack, and tell me what he 
said exactly with regard to both parties as well as you 
recollect. — They were passing the barracks, he said, 
and went in the direction of Castlecaulfield— the Pro- 
testant party — and they met a smaller party with drums 
returning from Donaghmore. The Catholic party 
came out from Donaghmore, and attacked them between 
Mr. Lyle’s gate and the police barrack. He reasoned 
with them and they ceased drumming, and he spoke to 
Thornberry to use his influence with two men in front. 
Before they came the length of the cross there was an 



Cross-examined by Mr. Davison. 

274. Do you recollect my cross-examining O’Neill ? 
—I do. 

275. Do you recollect my putting the question to 
him, how the drumming party behaved in coming into 
the town, and his reply — “ That they were peaceable 
except the drams ’’? 

276. Mr. Commissioner Shaw.— D o you recollect Mr. 
Davison putting that question ? — I do. 

277. Mr. Davison. — Did you hear him say in answer 
to that, that they conducted themselves quietly going 
through the town ? — Yes, he stated that. 

278. Do you recollect my asking him did he hear 
any party tune played in going through the town ? — 

I do. 

279. Mr. Commissiouer Shaw. — And he stated that 
there was not ? — He did. 

2S0. Mr .'Davison. — Had they any firearms? — No. 

281. Or weapons of any kind ? — Not that he observed. 

282. Do you recollect my putting this question ako : 
when the drumming party returned from Mr. Lyle's 
gate, what the Roman Catholic party did? — Yes, he 
stated that they were attacked by the Roman Catholic 
party. 

283. On their return? — Yes. 

284. When they went back towards the Cross what 
reply did ho make ? — That they were reinforced — that 
is, the Roman Catholic party — and attacked the other 
party again. 

285. Did yon hear me ask him if the Protestant party 
did anything — how they conducted themselves? — I do 
not recollect that he stated that they did anything. 
They did nothing on the first occasion. 

286. And they were not beating the drum on the 
second occasion ? — They were when he reasoned with 
one of the men to cease the drumming — and after that 
Reaney told them to go on. 

287. There was no retaliation?— None whatever. I 
do not recollect his statement that there was any. 

288. Do you recollect his stating that he got between 

them ? — I do, and endeavoured as far as possible 

289. Mr. Commissioner Shaw. — Did he state the- 
number of policemen who were present? — I think it 
was two. 

290. Mr. Davison. — How many police did he say 
were present ? — One besides himself. I believe there 
was one also in the barrack-yard. 

291. Do you recollect did O’Neill mention the words 
marching or procession at all ? — I cannot recollect. I 
do not recollect. 

292. Mr. Cochrane. —Perhaps you will ask this ques- 
tion : whether the magistrates asked whether the con- 
duct of the Protestant party on that occasion was 
calculated to produce animosity ? 

Mr. Commissioner Kelly. — D id they ask that ? — I 
do not recollect that they did. 

293. Do you mean to say that they did not ? — They 
may or may not. 

294. Mr. Cochrane. — And whether the Protestant 
party continued to play the music after the assault ? — 
No. 

295. After the first assault ? — After the first assault 
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they continued the music, and then ceased, after the 
last assault. 

296. Mr. Commissioner Kelly. — They continued the 
music after Steenson Heaney interfered? — Yes, for a 
few yards. 

297. Did they after the last occasion ?— They ceased 
quite. 

298. Mr. Lowry. — Did you hear Tkackaberry ex- 
amined ? — Yes. 

Mr. Commissioner Shaw. — T ell us as nearly as pos- 
sible wliat he said. 

299. Mr. Commissioner Kelly. — Confine yourself to 
what he said. 

300. Mr. Commissioner Shaw. — H e was examined 
by Mr. Moore ? — He was. 

301. Mr. Commissioner Kelly. — Did O’Neill state to 
the magistrates that he was apprehensive that there 
would be a collision if they continued when the Catho- 
lics were increasing ? — I do not recollect. 

302. Did he state that when he cautioned Steenson 
Reaney not to go on, that he told Steenson Reaney what 
would be the result? — I do not recollect. 

303. Did he tell the magistrates that he himself ap- 
prehended a collision if they continued ? — I am not 
sure, but I believe he did. 

304. And that he was himself alarmed? — Yes; he 
said that he apprehended a collision when the Catholic 
party was increasing. 

305. Mr. Carleton . — Do you recollect if they asked 
him whether he was alarmed? — He stated that he was 
not alarmed. 

306. But he was afraid that there would be a row ?— 
Yes. He was not alarmed for himself. 

307. Mr. Commissioner Shaw Tkackaberry was ex- 
amined by Mr. Moore ?- - Be was. 

308. And cross-examined by Mr. Davison ? — He was. 

309. What did Thackaberry say ? — That lie accom- 
panied O’Neill on the occasion, and he corroborated his 
evidence, except as to the number of the party. He 
stated that he had seen a party come in. 

310. Was he with O’Neill the whole time? He was. 

He was present when the party came from the direction 
of Pomeroy, with the music opposite the barrack. He 
stated that the Castlccaulfield party had met the other 
party when the attack was made on them, and that an 
assault was then committed by the other party. I do 
not recollect the particulars. 

311. You say that he said that there was some dif- 
ference about the number, what was his account ?— Not 
so large as O’Neill’s statement. 

*}12. Mr. Commissioner Kelly.— W hat number did 
O Neill give ? — I cannot recollect, above 100 I know. ' 

313. Did O’Neill state about the number of the first 
party 1 — I cannot say. 

314. How many drums had the first party ?— I think 
two. 

315. Did he say that the second party was as nume- 
rous as the first? — No, not near so numerous. 

316. Did he state whether the second party had 
drums ana fifes ?— I think one. 

317. Did Thackaberry corroborate his evidence in 
that particular ?— He did, the same evidence, and iden- 
tified some of the parties returned for trial. 

3iS. Did he identify the drumming party ?— O’Neill 
identified all the parties. 

319. Do you recollect the names of those that Tliack- 
aberry identified ?— I do not recollect. 

Mr. Wy.— I think you have takeu it down that 
(xeorge Mullen had absconded. 

320. Mr. Cochrane — Did Thackaberry mention how 
many there were ?— I cannot recollect. 

321 . Did lie mention how many drums there were ? 
—1 think the Castlecaulfield party had one ; the other 
party two. 

certain llave “ id ,0 ”. l,csilJe£ Mei I— I am not 

„ J TO?" y ?“ l etoI1 “* tl *‘ Tkackaheny ,aid that he 
SlSrif' 1 *'" nconuM.iahle time 

before O He, 11 *„ with them I-I do not reoolleot that. 

324. Bo you recollect O'Neill having ..id so 1-1 do 
not recollect. He may have said so. 



325. Bid yon hear Thackaberry asked what lb, 
conduct of the parties was ?— I cannot recollect. 

326. Mr. Reardon.— Do you know the town 

Donaghmore ? — I do. ■ 01 

327. How far was it from the town had the 
party gone to meet the other?— More than three kundml 
yards. The barrack is at the extreme end of the town 

328. Do you say that the first assault was more than’ 

three hundred yards from the town ?— I do not say that 
it was three hundred yards. It was between Mr. Lvle’s 
gate and the town. ’ J 

329. How far was it ? — Two hundred yards. 

330. Is it more than ono hundred? — I think it is 

331. Between the two ?— Between the two. 

332. Mr. Commissioner Kelly— D id Thackaberrv 

state whether he observed any weapons ? — He did nni 
state that he observed any. 0t 

333. Did lie state that they had none ?— He stated 
that they had none. 

334. Did he state that they had no sticks ? He did 

335. Had they aDy banners or emblems ?— He stated 
that they had not ; that he would have observed it. 

336. Did he say that the nature of their appearance 
was peaceable ?— Yes ; he said they were quite peace- 
able until they were attacked. 

337. With the exception of the drumming and fifin» 
and marching he did not observe any riotous conduct? 
— No, except the music beating. 

^ a J; ate whether he was present when 
0 oon “ft? :e t0 Reane y I helievo he was present. 

339. Did he give the same account of the transac- 
tion that O Neill did as to Steenson Reaney? — Yes. 

340. And in other respects he gave the same evi- 

■ “ e . tv i e , dld ’ but not identifying any of the parties. 

341. Did lie say anything about when the assault 
took place ?— That was after the first attack. 

342. You are certain that lie swore that ?— Yes. 

343. And that you are not mistaken ? — I could not 
be mistaken. 

344. Was there a third witness examined ?_I do 
not recollect M‘Elweo being examined. 

345. Mr. Commissioner Kelly Then the magis- 

trates having examined the witnesses retired to their 
room and alter sonic time came out ? Yes. 

o g 6 ' ^ idau Y° ue address tb e magistrates ?— Mr. Young. 

oho' £° rwll0m? — dTor the Roman Catholic party. 

348. Who was for the Protestant party?— Mr- 
Davison. 

349. Did he address the magistrates after the evi- 
dence was concluded ?— I do not recollect. 

350. Mr. Commissioner Kelly. — W liat was hia de- 
fence? ^ Did he cross-examine the witnesses ?— He did. 
Jiis defence was that they were not guil ty of a breach 
ot the Processions Act. 

o -o’ m,7 otber defence ? — I cannot recollect. 

30w. Then when the case had closed what did the 
magistrates say with regard to the informations ?— That 
they sh°uld be taken by one of their body— by Mr. Lyle. 

11^ r- aS a da y dxed ? — -There was, and the parties 
were all discharged to appear before Mr. Lyle to have 
the informations taken. 

354. That is against the Catholic party ? — Yes, and 
against Reaney. 

355. Nothing was done from that day until the 3rd 

°r ^. t T ob ? r - ^ took place then ? — The informatious 

of O Neill and Thackaberry were taken. 

usv X We Were tbe Y faben ? — At Donaghmore. 

3o7. Were they not taken by you? — At Dungannon 
the informations were taken by me, and the police took 
them and got them perfected at Donaghmore. 

358. n hen the case was adjourned was a place fixed 
for Mr. Lyle to take down the informations ? — I believe 
there was. 

359. Was a time fixed at which to take them down? 
— I believe so. 

360. What time was fixed ? — The 3rd of October. 

361. Was a place fixed? — There was. 

362. Where ? — At Donaghmore. 

363. At the court-house ? — At the barrack 

364. At the barrack ? — I am not certain whether it 
was at his own house or at the barrack. . 
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365. Were you to attend there ? — I was not. 

366. Did you go ? — I did not. 

367. Who drew the informations ? — It was I. 

368. Have you the original informations !~I have 
not. 

369. Where are the original informations? — They 
were returned to the Clerk of the Crown. 

370. You attended at Dungannon to take the infor- 
mations ? — Yes. 

371. And arranged that Mr. Lyle should take the in- 
formations? — Yes, and the parties changed to another 
place. 

372. Did the parties attend Mr. Lyle on the 3rd of 
October ? — Y es. 

373. In the mean time between the 1st and the 3rd 
of October what did yon do ? — I drew the informations 
from the dictation of the two witnesses, O’Neill and 
Tliackaberry. 

374. When was that? — Either the 2nd or the 3rd of 
October. 

375. Who was present when you drew the informa- 
tions ? — The two sub-constables. 

376. Were any of the magistrates ? — No. 

377. Where was it ? — In my office. 

378. Was Mr. Lyle present? — -No. 

379. In drawing the informations did you take down 
whatever they chose to state ? — I wrote at their dicta- 
tion. 

3S0. Whatever they chose to tell you ? — Yes. 

381. Did you ask any questions? — No, I did not. 

382. Then you took down on a stamped document 
whatever they chose to tell you ? — Exactly. 

383. What did you do with that document ? — I got 
it returned to me from Mr. Lyle. 

384. When you had taken it down, what did you 
do with it?— I gave it to Sub-Constable O’Neill. 

385. The two documents ? — The two documents. 

386. Did you do anything more to them ? — No. 

387. Until you got them back? — Until I got them 
back. 

388. When ? — I am not sure whether on the 3rd or 
afterwards. 

389. How did you get them baok? — Through the 
police. 

390. O’Neill brought them back ? — Yes. 

391. And they were then signed by a magistrate ?— 
They were signed by Mi - . Lyle. 

392. And those were the documents which you had 
drawn ? — Yes. 

393. Was there any erasure in them ? — No. 

394. Mr. Lyle, sent them back to yon ? — Yes. 

395. What became of them ? — I forwarded them to 
the Clerk of the Crown. 

396. Mr. Commissioner Shaw. — Is that the usual 
course when magistrates direct informations to be re- 
turned ? — Frequently it is done. The usual course is 
to take the informations in the court. In this case it 
was not done. It was late in the day. 

397. Mr.. Davison. — Is it customary and usual to 
make an order to fix a day? — Yes. They were to be 
tyken at Dungannon. 

•398. Did you return any bail-bonds? — Yes. 



399. You had more time to prepare them?— Ye3. Fisst Day 

400. How many did you forward ?— Ten bail-bonds. 

401. Mr, Commissioner Shaw. — It was late in the Mm J l6- 

day, and on such occasions it is usual to fix a day?— IT ~ 
y es _ J Demy Coir. - 

402. Mr. Davison — It was seven or eight o’clock ? 

Not so late. There was no daylight at that hour. 

403. You forwarded the bail-bonds by the policeman ? 

— Not then. The recognizances were taken afterwards. 

404. Did you forward the bail-bonds with the infor- 
mations ? — No, I did not. 

405. Mr. Reardon. — Was it on the 2nd or 3rd of Oc- 
tober that you wrote out the informations ? — I am not 
sure. 

406. Did the constables put anything into the in- 
formations that they had not stated before the magis- 
trates ?— I believe not. 

407. The matter was fresher in your recollection 
than it is now? — It was. 

408. Mr. Commissioner Kelly. — Did you purport to 
put in those informations everything that the police 
had sworn previously, or only those parts that you 
thought material ? — Only what the policeman told me. 

409. And that contained his evidence before the 
Court ? — He merely dictated it to me. 

410. Was anything said by the policemen that was 
not put into the informations? — I believe they stated 
everything that appeared on their examination before 
the magistrates. 

411. You stated that O'Neill and Tliackaberry iden- 
tified some of the Protestant party on the first day ? — 

Yes. 

412. The informations do not name the Protestant 
party ?— It names all the parties. 

413. Protestant and Catholic? — I believe so. 

414. [The copy of the informations was produced.] — 

Where is the Protestant party named in this ?— Steenson 
Heaney is mentioned, but not the others. 

415. Now, you say that in fact all you did acting 
as Clerk of the Petty Sessions, was to send the infor- 
mations to the Assizes to be tried ? — That is all. 

416. Has the nature of the offence anything to do 
with it? — No. 

417. Your duty was to send, and in point of fact you 
returned, the informations to the Clerk of the Peace ? — 

Yes. 

Mr. Lowry. — I propose to examine the shorthand 
writer who took a report of the trial, and then to exa- 
mine Sub-Constable O’Neill. The reporter took down 
everything in shorthand, and made a correct copy, and 
it was printed. 

Mr. Commissioner Shaw. — We would rather hear the 
sub-constable’s own account first. Without the slightest 
intention to do wrong, his recollection might be in- 
fluenced if he heard the report of the trial read first. 

Mr. Lowry. — I intend to give in evidence to you the 
printed instructions issued to and acted on by the ma- 
gistrates. A question arises whether you will decline 
the evidence of the magistrates themselves. 

Mr. Commissioner Kelly. — W e shall examine the 
magistrates, and they will refer to the instructions. 



Sub-Constable James O'Neill sworn and examined by Mr. Commissioner Shaw. James O’Neill. 

418. Will you state to the best of your recollection 421. Mr. Commissioner Shaw.— You said all that to 
the evidence you gave to the magistrates ou this in- the magistrates? — That is as near as lean recollect. 

quiry? I would wish to do so, but it would be very In a few minutes they returned. The two sub-constables - 

hard for me to recollect it all. and I went after the drumming party-tliat is, the 

419. Mr. Commissioner Kelly.— Begin at the begin- Pomeroy party. That was opposite the barrack in the 

ing, and to the best of yonr recollection so far as you direction of Castlecaulfield. • They were playing on four 
can, state consecutively what evidence you gave — I large drums and two fifes. I placed Sub-Constable 
mean the evidence which you gave before the bench of M'Elwee as barrack orderly, and I took with me bub- 
magistrates ?— About half past eight o’clock on the 17tli Constable Tliackaberry, and followed after the drum- 
cf September, I heard drums beating in the direction ming party as far as Mr. Lyle’s gate, for the purpose of 
of Pomeroy and Castlecaulfiold. reporting the circumstance to Mr. Lyle, he being the 

420. In both directions?— In both directions. I local magistrate. I met Mr. Lyle’s butler at the gate, 
directed two sub-constables, M'Elwee and Tliackaberry, and he told me he was not at home. 

to go to the Pomeroy road to see who were the drum- 422. Did the party go on beyond Mr. Lyle’s gate?— 
ming party coming into the town. They did. They went on by it to the Castlecaulfield 
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party. I returned with the other man in the direction 
of the barrack. 

423. Mr. Commissioner Shaw— The party went on? 
—They were halted further down the road when they 
met the Castlecaulfield party. I did not see them meet. 

424. Do not tell us anything that yon did not say 

before the magistrates 1—1 was not asked the question 
at all. . 

425. You told the magistrates the conversation with 
the butler 1 — I am sure I did. 

426. What did you tell the magistrates next? — I 
returned in the direction of the barrack, and the two 
parties returned to the village of Donagkmore. There 
were two horsemen in the front of the party. 

427. Mr. Commissioner Kelly — At what time of 
the day was this 1 — When they passed through it was 
about half-past eight o'clock j when they returned it 
was coming up to nine o’clook. They had made a delay 
when both the parties met. 

428. Was it light?— It was dark, but not very dark. 

429. Co on and tell us what you told the magis- 
trates? — Between Mr. Lyle’s gate aud the barrack the 
two horsemen came up as far as me j that might be 
six or seven perches. I do not know whether I stated 
the distance at the Petty Sessions. But when they 
were advancing I asked one of the men on horseback 
if any of the party or he had any influence with the 
party to get them to cease beating the drums till they 
would leave the town. He said he would, and turned 
the horse, and spoke to the party. 

430. Do you know that man’s name l — I do not. 
He called on the party to cease beating the drums. 

431. You heard him say sol— Yes. 

432. And you told the magistrates sol— I did. They 
did quit playing the drums, and stopped for the time, 
and I asked them not to beat the drums till they would 
leave the town. Some said they would not. Steenson 
Reaney then came up. 

433. Did you say what the tune was? — I did not. 

Steenson Reaney came out aud caught a hold of me by 
the breast, and pushed me away, and said they would 
not stop beating the drums, and called on them to beat 
on. A man named Henry Thornberry came up to the 
front, and got before one of the parties that carried the 
drum, and said that they should cease beating the 
drums. I asked Thornberry to do all he possibly could 
to cease the drumming, and he said he would. They 
then arranged that they would not beat the drums, 
and they had got on I suppose about seven yards or 
eight without beating any, aud a man named Patrick 
M’Cluskey and Patrick Connor 

434. Had you that book in your hand with you at 
the petty sessions ?— I took these notes. 

435. And used that book before the magistrates as 
you are using it before us now? — Yes. M'Cluskey 
shouted for to kill them, coming running forward and 
struck the man near me, and called out for to kill them. 
I am not positive whether the words were “ kill them” 
or “kill them every one." That is what I said to the 
magistrates. I got in between M'Oluskey and the 
footpath and pushed him away, and said he would 
have to account for that, or something like that. 

436. And you told him he would have to answer for 
that? — Yes. The whole scene became disordered. 
That was to keep them asunder as well as it was pos- 
sible. They went on then ; some were beating the 
drums and some were not, beating on to the Cross. I 
forgot to state that the Castlecaulfield party had three 
drums with. them. When they went to the Cross the 
second row commenced there. I saw Patrick M'Cluskey 
and Connor. 

437. Did you mention that to the magistrates? — 
Yes. At the attack at the Cross I saw M'Ciuskey and 
Connor. I also saw Peter Madden, Peter M'Kenna, 
John Nogher, John M'Gerr, James Loughnan, Hugh 
Criggan, and James Gill an. I saw all those parties. 

438. What did you see them do ? — I saw them strike 
with, their hands, and some of them threw stones. 
There was a number of tbe drumming party too, equally 
striking, but I did not know them and could not know 
them. The bell in the Roman Catholic chapel was 



ringing ; some parties in the chapel were ringing the 
bell ; Sub-Constable Tkackaberry and I went between 
the parties, aud kept them asunder as well as we could 
That was in the notes here that they were striking one 
another. There was a shot fired there. 

439. You told the magistrates that ? — I did, your 
worship. I could not tell the party who fired it. I 
asked the drumming party to leave the town and 
asked was there a man of the name of Henry Steinson 
among them, to take the party away. I was answered 
that there was no Steinson there. They did leave the 
town. There were stones throwing from the direction of 
Cburek-lane immediately in the direction of the Cross 
and the town, a little down the roads near the schools. 

440. Where is that 1 — On the Pomeroy road. There 
was another shot fired. 

441. When was that fired? — I think it was about 
nine o’clock. 

442. Was that when the row was going on ? Jfo 

when the party was going down the road. 

443. Were the parties mixed up ? — The drumming 
party was on the road and the other in the fields. 

444. Mr. Commissioner Kelly. — You cannot say 
from which the shot was fired ? — No. 

445. Mr. Commissioner Shaw. — Were any of the 
drumming party in the fields? — I cannot tell. The 
other party, the Castlecaulfield party, went home past 
the barracks. The bell was ringing all this time. I 
went to the chapel, and found it was closed. I crossed 
the wall into the chapel-yard, and when I went to the 
chapel door I found it closed. I went for the purpose 
of stopping the parties who were ringing the bell. I 
crossed the wall and went to the parish priest’s house, 
Mr. Devlin. I met Miss Devlin at the door, and asked 
was Mr. Devlin at home. She said not. 

446. Mr. Devlin is the priest? — He is the parish 
priest. 1 asked was Mr. M’llbono, the curate, at home. 

447. Mr. Commissioner Kelly. — Did you tell all that 
to the magistrates ? — I think I did ; I am not quite 
sure ; I am giving the substance of the case. 

448. Mr. Commissioner Shaw. — Do not say anything 
to ns now in reference to the case that you did not say 
to the magistrates. 

Mr. Commissioner Kelly. — We are not asking what 
the facts wore, but what you told tbe magistrates. 
Witness. — I got the key from the priest’s sister. 

449. Mr. Commissioner Kelly. — Did you tell that to 
the magistrates ? — I did. I opened the chapel-door and 
went into the chapel, and found James Louglrran and 
James M'Gerr ringing the bell. I asked them for to 
stop ringing the bell ; they said they would not — that 
they were ringing it to alarm the country and make a 
Pomeroy affair of it. Then I left the chapel, and took 
with me Sub-Constable Thackaberry to Dungannon, and 
reported the matter to the Head-Constable and Mr. 
Brooke. On the way into Dungannon there was a 
number of parties. 

450. Mr. Commissioner Shaw. — Yon told the magis- 
trates that ? —I did, your worship ; coming into the 
village of Donaghmore with sticks. 

451. Mr. Commissioner Kelly. — Are the majority 
of the inhabitants of Donaghmore Roman Catholics or 
Protestants? — I cannot say. I think that they are 
altogether about half and half. I really cannot say. 
I saw Nogher committing an assault. He had an old 
spade or an old shovel. 

452. Mr. Commissioner Shaw. — Yon told the magis- 
trates that ? — I did. 

453. You saw John Nogher committing an assault?' 
— I did. He had an old spade or an old shovel, and 
was calling on his party to come on ; that Lyle was 
from home and they had the town to themselves. 

454. He was of the drumming party ? — No ; he wax 
of the Roman Catholic party. I should have said that 
when I left the barrack a number of parties collected 
at the old grave-yard gate, almost opposite to the bar- 
rack door. I cannot say the exact number, collected at 
the old grave-yard gate. I wont over and told them, 
to go into- their houses, and not interfere with tie 
drumming party. Y/hen I passed away from them 
some distance there was a Btone that came past me 
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from some person from the party, and they said that 
I would rather be (or ought to be) looking after public 
houses and orangeraen. 

455. Mr. Commissioner Shaw. — You told that to the 
magistrates ?— I did, your worship, to the best of my 

recollection. 

456. Is that the whole of your evidence that you 
wave before the magistrates ? — I think so. Did I men- 
tion the number of the drumming party 1 

457. No? — I stated that there were about a hundred 
in the first party from Pomeroy. They had four large 
drums and two fifes. 

458. What had the second party?— They had two 
drnms. 

459. How many were there in it ? — About twenty 
in number. They were not less. 

460. Had they any fifes ? — No, I saw no fifes. 

Mr. Commissioner Kelly. — Any person present may 
cross-examine the witness. 

Cross-examined by Mr. Lowry. 

461. When the Protestant party came in from Pome- 
roy down to the barrack, in what way were they con- 
ducting themselves? — I think the question was put to 
me by Mr. Davison. They were conducting themselves 
very well. They were marching to the music of the 
fifes and drum. 

462. Mr. Commissioner Kelly. — What was your 
evidence? — I think I said I saw them doing nothing 
improper. Neither did I. 

463. Mr. Lowry Were you asked before the magis- 

trates whether the Protestant party had arms or offensive 
weapons? — I was. 

464:. What answer did you give ? — I think I said 
that they had none that I could see. I think that was 
the answer that I gave ; I am not sure. 

465. Were you asked whether they exhibited any 
party emblems, or did you tell the magistrates whether 
they did or did not ? — I think I was. 

466. What did you say ? — That they had none that I 
could see. 

467. Were you asked whether they were playing 
party tunes ? — I was. 

468. What answer did you give to that ? — I said 
they were not. 

469. How many of the Protestant party did you 
identify as having been present, before the magistrates ? 
— I identified five ; I had six summoned. I was as 
satisfied of Mullen as of any of the other parties. 
Mullen did not appear. 

47.0. What were the names of the five? — Henry 
Thornberry, Steenson Heaney, Andrew Dilworth, James 
M‘Atee, and William Stewart. James M'Atee was 
beatiDg on the drum. 

471. You told that to the magistrates? — I did. 

472. Did you tell the magistrates what Thornberry 
did on that evening ? — I told the magistrates that he 
gave me all the assistance he could to stop the drum- 
ming, and so he did. I think I said that. 

473. He did all he could ? — He did so. 

474. Did you see him assault any person? — I did 
not. 

475. You told the magistrates so?— I did, sir. 

476. Did you see Andrew Dilworth assault any per- 
son?— No, sir. 

477. Did you see any of the six, except Heaney, com- 
mit any assault ?— None, sir. 

478. Did you tell the magistrates so ? — I did, sir. 

. 479. Did any of the parties except Heaney join in 
either of the affrays ? 

480. Mr. Commissioner Shaw. — Did you tell that to 
the magistrates ? — I do not think I told them_anything 
about that. 

481. Mr. Lowry. — You told that you saw them 
commit no assault or do anything ? — I think that is 
what I told them., 

482. The first time the attack was made was between 
the barrack and Mr. Lyle’s gate ? — It was. 

483i Did the Protestant party retaliate ? — I think 
not. 

484. Do you recollect whether you told the magis- 



trates that any of the six persons except Reaney com- First Dat. 

mitted a breach of the peace 1 — I think I recollect the 

question being put to me by one of the magistrates, and Ma V ie - 



485. One of the magistrates asked you a question, 
Mr. Molony, when the drumming party was attacked 
did they do anything more than defend themselves? — 
I said they did. The question was, “When they were 
attacked, did they defend themselves ?” and I said they 

486. Did you before the magistrates identify any of 
the parties who so defended themselves? — I did not, 
because I did not know them. 

487. Did you tell the magistrates whether you saw 
any of the five men whom you did identify take part in 
collision with the others? — I said not. I told the 
magistrates that I saw them committing no assault. 



JamesO'NeilL 



Cross-examined by Mr. Cochrane. 



488. You saw them coming along the road from 
Pomeroy? — Yes. They were the first of the drumming 
party. 

489. There wore about 100 of them ? — About 100. 

490. With four drums and two fifes ? — They had. 

491. Can you tell me what the colour of the drums 
was — were you asked the question ? — I am satisfied 
they were. 

492. Were you asked any question before the magis- 
trates as to the colour of the drums? — I was not. 

493. You were asked only whether they had any 
party emblems? — By whom? 

494. Were you not asked that below? — Where 
below ? 

495. Before the Magistrates? — I was. 

496. Were you asked whether they had any party 
emblems ? — I said that they had not that I could see. 

497. May I ask you what the colour of the drums 
was? 

498. Mr. Commissioner Shaw.— Was anything asked 
about the colour of the drums ? Did anyone ask you 
about the colour of the drums? — No, not one. 

499. Mr. Cochrane. — You were asked if you knew 
party tunes. Were you asked whether you knew 
party tunes ? — I was not, but I would know a party 
tune. 

500. When you heard that delightful music, you 
were asked below whether you tried to stop it ? — No, 
I was not. 

501. Did you not state that you were ?— I did not 
say anything of the kind. I did not j I asked them to 
cease the beating of the drums. 

502. Was not that the music ? — I would call it a sort 
of music. 

503. Were you asked below why yon told them to 
stop the music ?— I do not think they did ask me ; I 
am not sure ; I know I stated that I anticipated there 
would be a row or collision between both parties, and 
I asked them to cease the drums, they did not know 



mao. 

504. Mr. Commissioner Kelly. — But you told that 
as your reason ?— I think I did ; it is very hard to re- 
collect what I stated before the magistrates. 

505. Mr. Cochrane. — Were you thereupon asked by 
the Magistrates if the playing of that music was calcu- 
lated to createanimosity between Her Majesty’s subjects? 
I think I was not ; I think I was asked that by Mr. 

506. What answer did you give to that? — I did not 
give any answer at all. 

507. You stated to the magistrates that yon appre- 
hended a collision, and that it would take place at that 
time ; did no one ask you then if the playing of the 
drums was not calculated to create animosity? — I 
think I was not asked the question by the magistrates. 

508. Did-Mr. Young ask it?— I think he did ; I do 
not know whether the word was animosity or alarm ; 
I gave no answer ; Mr. Brooke said that I was not 
myself alarmed, and that I could not speak for others. 
Then Mr. Young’s reply was, “You are a warrior.” 

509. The next thing that happened after that was 
that Heaney came forward ? — Y es. 
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blO. And you told the magistrates that Heaney did 
so ? — I did. 

511. And caught hold of you, and pushed you ?— 
I. ^ es - 

512. Was that before or after an assault took place ? 
— Before. 

513. After he so pushed you and told the party to go 
on, did you tell the magistrates whether they went on 
beating the drum?— I told them that they did; but 
they stopped for a time, after the collision with the 
Catholic party. Then some commenced to beat passing 
the barrack, and some did not. 

514. Did you tell the magistrates the names of any 
of the parties who were so beating the drums after the 
collision ? — I did ; I told them that James M'Atee was 
beating the drum after the collision. 

515. You were asked whether you saw the Protestant 
party striking? — I did not say that. 

516. Mr. Commissioner Shaw. — He saw some of the 
Protestant party striking, but he said that he could not 
identify any of them. 

517. Mr. Cochrane. — Now, you say that there was 
a shot fired. Did you tell the magistrates by whom or 
from what party ? — I did not. I told them that I could 
not tell what party. 

518. Did you hear M'Elwee before the magistrates ? 
— No ; he was not examined at all ; although I brought 
him in he was not examined. 

519. Did you tell the magistrates whether M'Elwee 
went to the barrack or went out ? — I think I said that 
M'Elwee was in the barrack. 

520. Did you hear any observation as to what 
M'Elwee saw or heard l-’-No. 

521. Did you hear anything said before the magis- 
trates about M'Elwee having h'eard a shot ?— No ; I 
think not. 

522. Did you hear it said iu the presence of Mr. 
Lyle, when the informations were being sworn ? — I did 
not ; but he told me himself. 

523. Are you sure that you did not hear it told to 
Mr. Lyle ?— I am not sure. 

524. Mr. Commissioner Kelly. — Did you sav any- 
thing about M'Elwee to the magistrates”?— I think I 
told Mr. Lyle myself that M'Elwee heard a shot. I 
think it was before the Petty Sessious. 

525. In your evidence ?— Not in my evidence at the 
Petty Sessions. 

52C. Was it when he took the informations ?— I think 
it was before it. 

527. Mr. Cochrane — Was any question asked by Mr. 
Lyle as to what he heard about M'Elwee?— He did not. 
That did not come out at the Petty Sessions. 

528. Mr. Commissioner Kelly Had you told Mr. 

Lyle?— I am not positive, though I am almost certain. 
I will give the reason. The man Thackaberry heard 
no shot, although he was along with me at the Cross 
when the shot was fired. He states that he heard no shot. 
M'Elwee says that he was standing at the door when 
the shot was fired down the road. 

529. Did you tell Mr. Lyle from what party the shot 
came ?— I did not. 

530. Where did you tell him that the shot had come 
from ?— I think we were talking about the difference 
ot opinion between the two men M'Elwee and Tkacka- 

° T ne , liear ‘ 1 the shot, and the other did not. I 
told Mr. Lyle that the shot had come from the Pomeroy 
road, near the school-house. J 

531. What party was there at that time?— The 

drumming party that came on first at that time, and 
also a number of the other party following them throw- 
ing stones. That did not come out before the magis- 
trates. ° 



532. Nothing whatever was said at the Petty Sessions 
about this. No such question was asked by any of the 
magistrates ?-No ; I brought M'Elwee with me here. 

Odi. Sir. Cochrane . — Was there anything said at the 
I etty sessions about Thornberry having been in the 
IJungannon riot when Hayden’s house was wrecked? 

o J4. Mr. CommissionerSHAW — Was it said before the 
magistrates ?_ I do not think it was ; I have no recol- 
lection of it at all. 



535. Mr. Cochrane . — But there Was somethin* 
about the Pomeroy riot?— There was. I think 1 n 
tioued that before the magistrates— but nothing «h!°I 
the Dungannon riot. ° uut 

drum ill " i( i‘ l6ntifle<i M ‘ Atas ” having beater, the 
837. Bid you see any other of the Protestant 
boating the drum ? — I did not. I did not mention to 
the magistrates that I saw any of the others. ° 



Cross-examined by Mr. Reardon. 

538. Was there any disturbance before the drum- 
ming party came in? — No. 

539. Had any party collected at the grave-yard?— 
No. 

540. Did you apprehend any disturbance before 
that?— No. 

541. But you did apprehend a disturbance when 
you beard the drum ? — I did. 

542. They marched across and there was no distur- 
bance ? — No. 

543. Mr. Commissioner SnAW.— You told the magis- 
trates all that ? — I think I did. 

544. Mr. Reardon. — You went after the Protestant 
party ? — I did. 

545. Did you tell them to go home ?— I asked them 
to do so at the Cross. 

546. Was that on the first occasion ?— On the second. 

547. Before that did you ask them ? — I told them to 
cease beating the drums, and requested them to do so 
and to go home. 

548. Mr. Commissioner Shaw. — Did you tell the 
magistrates how far was it from the barrack that they 
were first attacked ? — Not more tbau about six perches. 

549. Is the barrack in tho town? — It is the last 
house on the Castlocaulfield road. 

550. Mr. Reardon. — Wore they not returning to the 
town when they were attacked ? — Yes. 

551. And playing when they were attacked ?— No, I 
did not say that. 

552. Yon had the Orange party summoned, five or 
six of them, for an illegal assembly ? — Yes. 

55 3. Did you identify them as.liaving becnin that ille- 
gal assembly ? — I identified them as having been there 

554. Was not M'Elwee examined ? — No. Mr. Moore 
would not examine him. 

555. What occurred about it ? Let us have the 
scene ? — I told Mr. Moore, who had the conduct of the 

55 6. Mr. Commissioner Kelly. — Do not say it unless 
the magistrates heard it. — They did not hear it. 

557. Nothing was said publicly about him ?— No. 

558. Mr. Reardon — Did tho magistrates require 
M'Elwee to bo examined ? — No. 

559. Was anything said about M'Elwee at the petty 
sessions ? — No, except what I said to Mr. Moore. 

560. Mr. Moore did not examine M'Elwee ? — No. 

561. Can you state any reason for the appearance of 
M'Elwee’s name on the Petty Sessions Book as a wit- 
ness? — I cannot. 

562. His name was not mentioned? — He was not 
examined good or bad. 

563. Did the magistrates make any remark about 
it ? — No ; nothing about M'Elwee at all. 

564. Were you asked at petty sessions whether the 
marching of this party was the cause of the riot ?— I 
think not. I was not asked that. 

565. Were you asked any question about that ? — I 
do not know that the question was asked. 

566. Mr. Commissioner Shaw. — Were you asked 
what you thought was the cause of the riot ?— I was 
not — not by the magistrates. I think the question Mr. 
Young asked, I have a perfect recollection of that. 

567. What was that?— If the drumming party had 
not come into town, would the other party have gone 
out and met them ? I think my answer was that I 
could not answer that. 

568. Mr. Reardon. — Did you tell the magistrates 
that you were afraid of an attack when you heard the 
drumming party?— No. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




MINUTES OF EVIDENCE. 



29 



Cross-examined by Mr. Davison. 

569- Are you a Roman Catholic 1 — I am. 

570. Mr. Commissioner Shaw.— W ere you asked that 
,ion before ? — I was. 



question before l was. a ureacu oi sue peace iney i 

1 571. Mr. Commissioner Kelly. — I am asking you question? — I do not know. 



601. Was that soon after? — After the second en- First Day. 

counter at the cross. I do not know whether I men- 

tioned it to the magistrates, but it came out 3 % 16 . 

602. Mr. Davison — As to the alarm — was it fear of j araea O'STeill. 
breach of the peace they meant when they asked the 



what ovidenco you gave before the magistrates. Y< 
said that they had no arms or ofl'ensive weapons. Had 
they any sticks?— I did not observe any. 

572. Were you asked by the magistrates whether 

they had ?— I am not sure ; I really think they did ask 
me that. . _ 

573. What answer did you give to that ? — I think I 



603. You were asked whether you were alarmed — 
was the alarm for a breach of the peace ? Of course you 
were not personally afraid? — No; 1 was afraid there 
would he a breach of the peace committed. 

604. Was that after the Roman Catholics gathering, 
and the bells ringing ? 

Mr. Commissioner Shaw. — You ought to have put 



stated that 1 saw nothing. It was put to me by some that question before. Put the question through Mr. 



574. When you had identified these six parties as 
havin'’ been present, did the magistrates ask you if you 
saw Andrew Dilworth doing anything ? — I said I saw 
him doing nothing but marching with the party. 

575. Did they ask you whether you saw George 
Mullen doing any thing ?— They did not. 

576. Did they ask any question about George Mul- 
len?— I think not. 

577. Did they ask you any question about William 
Stewart? — Mr. Davison did. 

57S. What did he ask?— He asked what did he do. 

579. What did you say? — That I saw him do no- 
thing at all. 

580. Why did you summon him ? — Because he was 
with the party. They were the only parties I knew. 
The rest were strangers. 

581. Were Dilworth and Stewart marching in pro- 
cession ?— They were marching. 

682. Your evidence as to Stecnson Renney was that 
you went up before the collision and endeavoured to 
prevent them from drumming; at last they gave it 
up; that you spoke to two men on horseback;— I am 
now speaking of the transaction as to Steenson lleaney, 
— and that ho came out from the body ? — He did, your 
worship. 

583. And that he seized you by the breast? — He 
caught me by the breast, and pushed me out of the way. 

584. That he called on the party to beat on, and 
would not cease? — Some of them struck the drum alittle. 

585. Ditithe magistrates ask you whether, after Stcen- 
SOuReaney said that, they continued to beat the drum ? — 
The party did not continue to beat the drum. They 
would have continued, but Thornbcrry came to the front. 

5S6. Was the conversation with Tliornberry after 
Steenson Reaney had assaulted you? — At the very 
moment. 

587. Steenson Reaney called on them to march on ? 
— To march on. 

58S. Did they? — No ; becauso Thornbcrry came be- 
fore the first men in front. 



Kelly. 

Witness. — The bell was not ringing at the time. 

Mr. Reardon. — Will you ask him whether his infor- 
mation corresponds with the evidence ? 

Mr. Commissioner Kelly. — We shall do so presently. 

605. Mr. Commissioner Shaw. — You stated that one 
of the magistrates asked you whether, when the party 
was attacked at the Cross, they defended themselves ? 
— No, sir, I think I was not asked that question at all. 

606. Mr. Commissioner Kelly — Did the magistrates 
minutely examine you when you identified the five 
parties? Did they sift you and examine you a3 to 
what each of the parties did ? — I think not ; I told 
what I knew about them. 

607. Did they ask you any questions beyond the 
evidence you gave to-day ? — They might, but I cannot 
recollect. 

608. Wheu Mr. Moore had closed on one side and 
Mr. Young on the other, did they sift the evidence and 
ask questions as we are doing now ?— They did not. 

609. Did they interfere at all daring the cross- 
examination or ask any questions— you stated one by 
Mr. Molony, and the other by Mr. Brooke? — That is 
all that I recollect. 

610. Did they ask you any questions about these 
five men ? — I was asked to identify the parties, but I 
think it was Mr. Young who asked me to identify 
them. 

611. Mr. Carldon. — There were five men there, and 
after the examination you were asked to“identify them 
by Mr. Young ?— I was not. Iwas aslcedbyMr. Young 
to identify the Roman Catholic party, and I did so. 

612. As to the Protestant party, were you asked to 
identify them ?— I was asked by Mr. Davison, or one 
of the magistrates. 

613. Did you say that the men did anything except 
walk in the procession? — I did say so, and I say so 
still. I identified every one of them as being with 
the party. I stated that I could not charge them with 
an assault, but I stated what the drumming party did, 
and identified all except George Mullen, who did not 



„„J. Then they did not afterwards drum until they appear, and also Reaney, for committing the assault, 
were attacked by the Catholic party ?— No, I think not, and M'Atee for beating the drum, 
but they were not more than three or four minutes. I 614. Mr. Commissioner Kelly.— When in point of 
»id ubS.l eis or seven yards. feet did you see M‘«eo beet.n s the drum b-He hud 

590. Wheu you were asked by Mr. Young whether the drum at the time they came up, and he carried the 
you were alarmed, did Mr. Brooke interfere? Were drum past the Cross. 



you going to answer the question — would you have 
answered it ? -I would. 

591. In consequence of his interference you did not 
answer it? — I did not. 

592. Did any of the other gentlemen besides Mr. 
Brooke take part in the matter? — The magistrates? 

593. Yes ? — I do not recollect. 



615. Did you see him beating the drum after the first 
assault? — Not after the assault. 1 said that after the 
first assault some did and some did not. I know M'Atee 
beat the drum until the assault on me. 

616. After that did you see M'Atee beating the drum ? 
— I think not. 

617. Did you tell the magistrates that he had beaten 



594. After vou bad closed your evidence, did the the drum after you spoke to him ?— I did not. 

magistrates ask you any questions ?-I think not. 618. In fact, did you see him heating the drum after 

595. Did any one of the four ?-I think not. that ?-I did not. . That is what I stated 

596. Did they ask about the shot?-I was asked 619. Mr. Commissioner S.uw.-W^ 

about the shot on my direct examination. down is this— Reaney assaulted me before any assault 

5 97. Did they ask you anything about M'Elwee ?- After the first collision some beat ondxums I told the 

They did not know anything’ about M'Elwee being able magistrates that M'Atee did beat the ^ the 

to prove anything. first collision ?— I think I did not state that to the ma- 

. 598. Did you mention anything about M'Elwee in gistrates. . .... 

your examination ? — No. 620. Do you ny now that lo 4,4 1-No, not after 

599. Yon did not state that be heard the ebot fired 1 the feat ruseult. 

—No I did not. 621. Mr. Commissioner Kelly— Did they appear 

600. Mr. Commissioner Shaw.— Yon stated that tbe determined to march ?-They were determined to march 
Castlecaulfield party went home past the barrack ? — Yes. through the town. 
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622. Did the magistrates ask you that question 1 — 
No, they did not. 

Mr. Carleton objected to any question being asked 
except as to what occurred before the magistrates. 

Mr. Commissioner Kelly. — If you show iuo that I 
ought not to do so I will not ask the question, but it 
appears to me that the inquiry is not limited to the 
questions which the magistrates did ask, but extends to 
the questions which they might have asked. 

Mr. Lowry . — The Crown and both the parties were 
represented before the magistrates. The magistrates 
were to hear the case as it was brought before them, 
and they were bound to assume that every proper ques- 
tion would be asked. 

Mr. Commissioner Kelly. — Still I think that it comes 
fairly within the legitimate scope of our inquiry to as- 
certain whether they asked any question which it occurs 
to me that they ought to have asked. 

623. When you had given your evidence who was 
examined ? — Sub-Constable Thackaberry. 

624. When both those witnesses were examined, what 
did the magistrates do — did they retire or remain ? — 
They retired. 

625. When they came back, do you recollect what 
they said ? — I do. Mr. Brooke stated that the bench 
was unanimous. I think that was what he stated in 
returning informations against nine for the assizes. 

626. What nine? — The Roman Catholics and infor- 
mations against Reanev for an assault on Sub-Constable 
O’Neill. 

627. Did they state that that was the order which 
they made ? — That was what Mr. Brooke stated. 

628. That Steenson Reaney should be returned for an 
assault on the policeman ? — For an assault on Sub- 
Constable O’Neill in the execution of his duty. 

629. What was the next step taken in the transac- 
tion — who took down the informations? — Henry Corr. 

630. When was that done ? — I think the next day, 
or a few days after. 

631. "Sou went into Dungannon? — Into Dungannon. 

632. In whose presence were tho informations 
taken ? — Me and Thackaberry. 

633. Is it a private office? — The house; his own 
residence. 

634. What did yo.u do — he took down what yousaid ? 
—He did. 

635. When he had taken down what you said, what 
did you do? — I brought it off with me. 

636. Did he give you any other document that you 
remember — the bail-bonds ? What did you do with the 
informations? — I brought them before Mr. Lyle. 



637. Where did you see Mr. Lyle ? — He asked us to 
read them. 

638. Did you read them befoi'e Mr. Lyle ? — No. We 
read the informations ourselves. 

639. Not in the presence of Mr. Lyle ? — No. 

640. What did you do then ?— We swore the infor- 
mations. 

641. Did he ask you whether you had previously 
read thorn ? — He did. 

642. Mr. Commissioner Shaw. — Did Mr. Lyle read 
the informations? — No, ho did not. 

643. Mr. Davison . — I submitted to the Court that 

there was no evidence to implicate tho other five you 

heard me ask the question of the bench before they re- 
tired? — No. 

644. Do you recollect my submitting to the court 
that there was no evidence against the six Protestants, 
save one, produced by the Crown ? — I am not sure. I 
heard it mentioned. 

Mr. Commissioner Shaw. — He was asked generally 
whether the professional men addressed the Bench. 

Witness. — I do not recollect it. 

645. Mr. Cochrane . — Did Mr. Moore say that there 
was sufiicient evidence ? — Mr. Moore said that lie was 
able to bring sufficient evidence. 

646. Did he after the case was closed? — He said 
after the case was closed that the whole of them should 
be returned. 

647. Mr. Commissioner Kelly. — Do you recollect 
what the magistrates said to that 1 — I think they gave 
no reply. 

648. Was it before the magistrates retired?— No, 
after they came out. 

649. Mr. Cochrane. — After the case had closed, and 
before the magistrates had retired, do you remember 
Mr. Moore sayiug anything about sending them for 
trial?— No, I do not. It was after the magistrates 
retired. 

650. You read the informations boforc you swore 
them ? — I did. 

651. And you saw that they wore correct, and in 
conformity with your testimony 1 — They were in sub- 
stance the same. 

653. Mr. Commissioner Kelly. — In fact you endea- 
voured to state in substance the evidence that you gave 
before the magistrates 1 — 1 did — what the parties did. 

663. Why did you not say anything about the Pro- 
testant party? — Because it was considered by the 
magistrates that I had no power to say anything 
against them then. 



Thomas 

Thackaberry. 



Sub-Constable Thomas Thackaberry, sworn 

654. You were examined before the magistrates at 
Petty Sessions as a witness 1 — I was. 

655. State, to the best of your recollection, the evi- 
dence which you gave before them? — About a quarter- 
past eight o’clock on the night of the 1 7th of September, I 
was directed by Sub-Constable O’Neill, the senior Sub- 
Constable, to go with M'Elwee down to thePoraeroy-road, 
to see if that drumming party was coming into the town 
of Donagbmore ; and according to his direction, we did 
so, and met them about twenty or thirty perches out of 
the town, about fifty perches from the barrack. We 
returned with them ; then we went on till the last of 
them had passed us, and we returned and went after 
them. 

656. Did you describe these parties to the magis- 
trates ? — The parties at that time, to the best of my 
opinion, were about 200, when we met them there, of 
men, women, and children. 

657. Had they any drum ?— They had four drums, 
that party. 

658. Say what you told the magistrates then 

They turned at the Cross then, and went on past the 
barrack. That was the first party, the Pomeroy party. 

_ 659. Where did they go ? — Past the barrack in the 
direction of Caatlecaulfield. We came after them on 
to the barrack. They went on. O’Neill then was 



nd examined by Mr. Commissioner Shaw. 
outside the barrack door when M'Elwee and I came up. 
He then put M'Elwoe as guard barrack orderly. 

660. And he went on with you? — He and I went 
on in the direction of Mr. Lyle’s gate. 

661. What occurred then ? — We met Mr. Lyle’s butler 
at his gate. 

662. Mr. Commissioner Kelly. — Tell exactly what 
you stated to the magistrates. — O’Neill asked him if 
Mr. Lyle was at home, and ho said that lie was not, 
that ho was away somewhere. 

663. What occurred then ? — The drumming party 
at that time were about 100 yards forward from the 
barrack. 

664. Had they turned back at that time? — They 
turned about that time. The Pomeroy party had met 
the other party. At last, when they came back they 
were in increased numbers. The whole of the number 
that we met between the Cross and where wo met 
them first did not continue on. The whole party did 
not pass the barrack ; about- the half of them, I think. 
They stood about the Cross. 

665. Tell us now everything that you told the magis- 
trates. — The drumming party turned there about a 
quarter of a mile from the barrack, and O’Neill and I, 
as soon as we had done talking to the butler, came 
back in the direction of the barrack, and we found the 
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drumming party coming up after us, down in the 
direction of the barrack. 

666. What was the next thing that you told the 
magistrates ?— So we stopped or walked slowly till they 
overtook us a little nearer Mr. Lyle’s gate than the 
barrack. Before they came up to us, we saw two horse- 
men just before the drumming party in front of them, and 
when they came within a perch or two of us, O’Neill 
went over to them aud asked them if they had any 
influence over the parties to get them to cease beating 
the drum until they were leaving the town, until they 
would get out of the town ; at that time there was a 
party of the opposite party, the Roman Catholic party, 
standing near the corner of the barrack, about seven 
perches from where O’Neill and the horsemen were 

^667. between the barrack and the town, I suppose ? 

Between the barrack and the drumming party. Some 

of the drumming party, when they came up to the 
horsemen asked them to stop, according to O’Neill’s 
directions. They asked the drumming party to cease. 
Some of them said they would ; some of them said they 
would not. There was a little row or bustle then between 
the parties themselves. I cannot say rightly what 
occurred, but there was some little row between 



668. Did you tell the magistrates this ?— I told them 
all this and the conversation between O’Neill and the 
butler. 

669. You told the magistrates that some said they 
would, and some that they would not? — 1 did. 

670. What was the next thing you told the magis- 
trates?— I told them that a number of the crowd 
came down. They did stop about that time for a few 
yards. 

671. And the other party came down then ?— I am 
not sure whether I did say that the drumming party 
stopped at that time or not, but about that time the 
party standing about the barrack came down and 
opposed them coming into the town. They said that 
they should not got into the town. I cannot remember 
whether the drumming party stopped, or whether I said 
that they had stopped. 

672. You do not remember whether you said so or 
not ? — I do not remember it. They did stop for a little 
time ; but whether it was before they were attacked 
by the other party, I do not know. 

673. Did you say anything about Stcenson Reaney ? 
— I did not. I said that I did not see him. 

674. Did yon toll the magistrates that you had seen 
the transaction deposed to by O’Neill ? — I did not see 
the transaction at all. I did not. 

675. What did you tell the magistrates that you 
saw ? — 1 saw five or six men, or ten, come down from 
the direction of tlio barrack, and thoy attacked the 
drumming party, and struck at them. O’Neill and I 
got them stopped there. 

676. Mr. Commissioner Kelly — Before they were 
attacked by the Catholics had any of the party been 
drumming 1 — I am not sure whether they had ceased 
the drumming when they were attacked by the Roman 
Catholic party or not. They did cease for a while 
before ; but whether after they were attacked by the 
Romau Catholic party, or before, 1 am not able to 



677. Did you tell the magistrates whether they had 
drummed between the time they were stopped by 
O’Neill and the time when they were attacked ? — I 
cannot say. 

678. You and O’Neill got them stopped ? — We did, 
partly. They got into a confused state. Some of them 
beat the drum, and some of them did not ; but they 
moved on after that, and we followed them down to 
the Cross. 

679. What did you say then took place ? — That I 
know James Loughrau, ono of the men that O’Neill had 
stopped on the first attack. I saw him striking. Then 
they were attacked by a greater number at the Cross 
—the drumming party were— and they had a regular 
row there. 

680. That was what you said to the magistrates 1 — 
I am. not sure whether it was or not. 



681. Yon must be sure of what you said? — They First Day. 

were attacked by a greater number there. 

682. What description did you give the magistrates 

of what took place ? — I saw them attacked, and they Th 

fought through each other. The drumming party, ThaXateny. 
some of them said that they would go down the town ; 
some of them said they would not. O’Neill and I got 
in between them there. 

683. Did you tell the magistrates that some of the 
drumming party said they would go down the town, 
and some of them said they would not ? — I was asked 
if I saw all that O’Neill had seen. I said that I did 
not know all the parties that O’Neill knew. 

684. Did you tell that to the magistrates ? — Nearly 
that, 

685. They were attacked at the Cross by a greater 
number you told the magistrates? — I said that they 
were attacked again at the Cross. I am not sure 
whether I said by a larger number. 

686. Did you say that they fought through each 
other? — I said that I knew James Lougbran, John 
Nogher, James (rillan, Peter M ‘Kenny, and saw them 
fighting with their fists there. I forgot to say that I 
knew Andrew Dilworlh, one of the other party, before 
that, and after the first attack was made. 

687. And you told the magistrates so ? — I did. 

688. Mr. Commissioner Kelly. — You have just 
stated to us that at the second attack at the Cross some 
of the drumming party said that they would go through 
the town, and some said that they would not. Did you 
tell that to the magistrates ? — I am not sure whether I 
said that to the magistrates or not. 

689. Did they ask any question as to what took 
place ?— They did, and all I knew. 

690. Do you consider that an important matter for 
you to state ? — I am not sure whether I said that some 
of them went through the town and some uot. 

691. Mr. Commissioner Shaw. — You said that you 
saw Dilworth at the first attack ? — He was not in it. 

692. What did you tell the magistrates about Dil- 
worth ? — That I saw him doing nothing— just standing 
at the side of the road. 

693. You told them that you knew Lougbran, and 
Noglier, and Gillan, and M'Kenny ? — I did. 

694. Did you tell them what you saw them doing ? — 

Yes ; striking with their fists. 

695. What else did you tell the magistrates about 
this second attack?— I said that the number at that 
time had increased to 250 about. I think that was 
what I said — the whole number in all. 

696. That is of both parties ? — Yes. 

697. You said that the number of the party at that 
time was about 200 or 250. 

698. Did you tell them anything more that took place 
at the Cross ? — I said that the parties were shouting to 
come on. I said that the drumming party, some took 
the Castlecaulfield-road and some the Pomeroy-road, 
out of the town again. 

699. Recollect if you said anything more to the ma- 
gistrates, and if you did, tell us what it was ? — O’Neill 
went over the wall into the chapel-yard. 

700. You told the magistrates so 1 — To the best of 
my opinion I did. 

701. Did you go with him? — I do not think I said 
that I went with him. 

702. Did yon say anything about ringing the chapel 
bells ?— I did. I said that the chapel bells were ring- 
ing at that time, and that I heard one shot fired, and 
that many stones were thrown, but I could not tell what 
direction they came from. ' Then O’Neill went to Miss 
Devlin, the parish priest’s sister, and got the key of 
the chapel. I am not sure whether I told that to the 
magistrates or not, and then he and I came on here to 
Dungannon. 

703. Were you asked whether you could, identify 
any of the Protestant party as guilty of any riot?— To 
the best 'of my opinion I was. 

704. What answer did you give ? — That I did not 
see them doing more than beating a drum. I think 
that is all. 

705. Did you say whom you saw beating a drum 7 — 

I do not know. 
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North ? — About three years ; but I was in a quiet sta- 
tion till I came to Dungannon this time twelve month. 
I never met any twelfth of July, but there would be 
drumming. 



706. Did you see any arms ?— I did not. 

707. Or sticks ?— I saw sticks. , 739. Was that the time you had the sixty dragoons 

708. Were you asked by the magistrate whether Lere ,_ It provious)y . 7 g °°" S 

you saw any arms or offensive weapons with the fro- m Mr . Commissioner Shaw.— Y ou were asked a 

testant party l—I tluuk 1 was. question as to whether you considered it calculated to 

T t?T 1 not sure disturb or not ; can you explain to me why you went 

I saw sticks with them and used ; but I am not e , q 0nt tl)0 piirty from coming into tll “ town l-I 

whether I said that they were use or r n > • saw that the other party was up for opposing them. 

710. Did you bli the magis ra y . and were collecting and saying that they would oppose 

sticks used, or with the party 1 — 1 am not suie. tliem ° rr 

711. Mr. Commissioner SHAW.-Did you tell the ^ Aad notwith8tamling that you made the state- 



magistrates that ? — I am not sure. 

712. Mr. Commissioner Kelly. — Did the magistrates 
ask you ? Were you asked by any one ? — I cannot say. 

713. You do not recollect ?— I do not recollect. 

714. Did you see them with the Protestant party ?— 
They were fighting through each other. 

715. Mr. Lowry — Did you tell that to the magis- 
trates 1 — I said so : but I did not know them. 1 said 
that 1 saw them fighting through other. 

716. Could you know which party was fighting?— 
Not at, tko Cross — nor any other man. 

717. It was only at the Cross that yo u saw the sticks ? 
— That was all. 

718. Were you asked whether you saw any party 
emblems ? — I was. 

719. What did you say?— That I did not. 

720. You told them that you saw none ? — I did. 

721. Were you asked whether they played party 
tunes ?— 1 was. 

722. What did you say? — Not that I know. 

723. Were you asked whether yon heard party ex- 
pressions used ? — I do not recollect that. 

724. Were you asked whether the Protestants com- 
mitted an insult, or any one was insulted of the oppo- 
site party, except so far as beating the drum went ? — 
I was. 

725. What did you say ? — I said I did not know. 
They walked through the town. 



Cross examined by Mr. Cochrane. 



ment that you could not say whether it was calculated to 
create disturbance ? — The question put to me was, when 
they were coming into the town, do you think that 
their coming into the town tended to disturb the other 
party, and at that time when I met them I said I did 
not know. 

742. Mr. Cochrane. — After you saw the first assault 
did you then consider that the beating of the drums 
after the first assault was calculated to create disturb- 
ance and animosity"? Were you asked the question 
below ? — I am not sure ; I do not think I was. 

743. Mr. Commissioner Kelly. — After the first as- 
sault had taken place, as I take your evidence here, 
you stated to the magistrates that a few of them did 
beat the drums ? — Some of them did and some of them 
did not. After that first attack they got into a con- 
fused state. 

744. You say that O’Neill went over and asked the 
men on horseback, if tliey bad any influence over the 
party, to get them to cease beating the drum. At what 
time was it that he said that ? — That was before the 
assault. The other parties at that time wore collected 
about the barrack. 

740. You say that when the horsemen — I have no 
other way of describing them — went over and asked 
them to stop the drumming, they did cease ?— I said 
that I could not say whether they did or not. They 
ceased for a while, but whether after the first attack by 
the Roman Catholic party or not I could not say. 
That was my answer, I think. 

746. You saw a hustle arise with .them. Was that 
at the Cross or before they got there? — The drum- 

726. Did they march in regular order? — It was not ming parties got something confused when they were 

marching in regular order. asked to stop drumming by one of tlio horsemen. 

727. Or in order something like a step? — No. 747. Wore yon asked then by the magistrates whe- 

72S. Mr. Commissioner Shaw. — Did you tell the tlior the drumming ceased ? — It was going on up to that 

magistrates that they were not marching in order ? — time. 

I cannot say. 748. Do you know M'Atco ? — I did not know him 

729. Was the question asked, whether you considered at that time. 

it proper for the parties to be marching through the 749. Did you recognise him at that time? — I said 
town with drums and fifes at nine o’clock ? — I was not. that I did not know him. 

I was asked whether I thought it was to create dis- 750. Did you como into Dungannon that night to 
turbance, and I said that I could not say when they see Mr. Brooke ? Did you go with O’Neill? — Yes. 
were coming into the town first. 751. It was stated at the potty sessions by O’NeiU 

730. What was the word used, was it “ animosity,” that Mr. Brooke did go out with you to Donaghmore? 
or “disturbance”? — To offend or disturb tbe other — Yes. 

party. 752. Did you on that occasion bear anything said to 

731. Were you correct in stating that? — I did not Mr. Brooke about M'Elwee having heard a shot from 

know at that time. the Pomeroy party ? — At, the petty sessions ? 

732. Do you mean to say that when the magistrates 753. No, before? — I did hear that, but not at the 
asked the question — was it the magistrates or one of petty sessions. 

the attorneys ? — I am not sure. 754. Mr. Brooke, yon have said, did go out to 

733. When yon were asked the question, did you take Donaghmore — when he did, did you hear that state- 
upon yourself to say that you were then unable to form ment made by M'Elwee ? — Not before Mr. Brooke. 

an opinion ? — I did. 755. Did anyone else state it in Mr. Brooke’s pre- 

734. Were you correct in stating that? — It was my sence? — No. 

opinion at tbe time. 756. Were you with Mr. Brooko before tbe petty 

735. When did you change, or bare you changed _ sessions on any occasion except that night ? — I was not. 

your opinion ? — Since that I have changed. 757. Did you hear anything said before Mr. Brooke 

736. Since what time ? — That was, I think, the first about M’Elwee having heard the shot ? — I did not. 

party row I had ever seen. 758. Did you hear it stated in tlio presence of Mr. 

, 737. Was it since the petty sessions or before the Lyle? — I did not. 

petty sessionstbat you changed your opinion about it? — 759. Did you bear it stated in tlio presence of Mr. 

1 say that I would not like now to see a drumming Brooko or Mr. Lyle, or both, that M'Elwee saw a gun 
party coming into the town, but at that time I did not charged ? — I did not hear any such thing in the pre- 
know the county as well as I do now. I was not more sence of Mr. Brooke or Mr. Lyle, 
than five or six months here then. 760. Were you asked at the petty sessions howniany 

738. I suppose you are not long in the sturdy horo appeared to be of the Protestant party. You say 
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tliat at the Cross the number increased to 250, pre- 
viously to the parties having become mixed up to- 

gfber did you say at the petty sessions how many of 

the Roman Catholic party there were?— I think I was, 
and I think I said that there were about 100 at 
first, and that about half the party that came out of the 
town left it at the Cross, and the other half went on 
towards Castlccaulfield, and was met by the other 
party. When coming back there were about twenty or 
thirty more ; about 120 came back. 

761 Were you asked at the petty sessions how 

many Roman Catholics appeared to have collected 
when they passed the police barrack? — I was. 



762. What answer did you give ? — I was not sure ; First D.cr. 

but I said there were somewhere between six and 

twelve. MaylO- 

763. Mr. Carleton. — How many were there at the Thoma3 
first attack ? — I cannot tell. They were a wild party. Thackabeny. 

764. Mr. Commissioner Shaw. — Did you tell the 
magistrates so ? — I do not think I did. 

765. Mr. Carleton. — I believe the Protestants were 
going quietly ? — They got there without any opposition. 

766. And the only attack was by the opposite party? 

— They were attacked after O’Neill and the horseman 
spoke together. 



Cecil Moore , esq., sworn and examined by Mr. Commissioner Shaw. 



Cecil Moore, 



767. What is your office?— I am Sessional Crown 
Prosecutor. 

768. Did you conduct the prosecution ot both these 
cases before the magistrates ? — I did, by order of the 
secretary from the Castle. 

769. Do you recollect which case was first gone into i — 
My recollection is that the cases were called on in the 
order they appeared in the book; but that after Sub- 
Constable O’Neill was sworn, for the convenience of the 
Court, the evidence was recorded in both cases, aud the 
evidence went generally. 

770. The facts of both cases were so intricately 
woven together that it was thought better to take 
them at the 3ame time ? — Exactly. 

771. Before going into the cases, did you make a 

statement to the bench of your view of the l»w?— I 
stated shortly what had occurred, and that I considered 
that I would be able to make out a case that would jus- 
tify them in sending both parties for trial at the assizes 
—words to that efl'ect — I cannot exactly recollect the 
words. , , 

772. You stated the facts of the case that you thought 
you would prove ?— Exactly. Probably I should state 
that on receiving instructions from the Castle, I at- 
tended at the barrack. 

Mr. Commissioner Shaw. — Do not state anything that 
you did not inform the magistrates of. — No, I will not. 

773. Then you examined the witnesses as to what 
they had seen ? — I did. 

774. You did not examine M'Elwec ?— M‘E1 wee was 
sworn, but being barrack orderly, he stated that he knew 
little about it, and that ho did not leave the barrack. 

775. And you did not examine him further ?— I did 
not examino him further ; that is my recollection. I 
considered that he could prove nothing that had not 
been said by the other witness. That was the reason 
he was not examined. 

776. Did O’Neill, the sub-constable, so far as you 
recollect, give the evidence as he stated it to us to-day? 
—You heard I think the whole of his evidence to-day. 

777. And you examined him andheard lus evidence 
at the petty sessions ? — I did. 

778. According to your recollection, has he given a 
fair statement of it ?— He has, with one exception, that 
caught my attention. He slated to-day — I do not 
know whether he corrected it afterwards or not he 
stated to-day that after he went to . address the two 
persons riding in front of the drumming party at the 
time of his being assaulted, the horsemen spoke to the 
party who was beating the drum, and that he beat the 
drum afterwards. 

779. Mr. Commissioner Shaw.— He said that they 
stopped beating the drum for five or six yards ? Then 
I must have misunderstood him ; but I know that what 
he stated before the magistrates was that when he met 
them after the two parties had joined, he went down to 
them and requested them not to beat the drum, or that 
they should use their influence to prevent them beating 
the drum, and that they said they w’ould do so, and that 
Thornberry said that “ whatever Mr. O’Neill bid us we 
will do.” Then Reanoy came forward, and pushed him 
out of the way, and said, “ Beat on, boys.” 

780. Then did he say whether they did ?— They did 
not. 



781. Mr. Commissioner Shaw. — That is the substance 
of what lie said ? — Yes ; I understood that O’Neill's 
evidence to-day was that. 

782. Mr. Commissioner Kblly. — Is there anything 
else— anything that he forgot? — Not generally. I 
know that one question was put to him before the ma- 
gistrates. I remember asking what did these men do, 
or what did that man do, repeating the names. For 
instance, he said that Stewart did nothing but beat the 
drum. Dilwortlr did nothing. I forget his answer as 
to M'Atee ; but they were all answers of the same de- 
scription, that he could identify them as doing no act. 
Dilworth did nothing, was his reply. 

783. When the evidence had closed, before the ma- 
gistrates retired, did you address the bench ? — I did 
not. Mr. Davison called no witnesses, but merely 
made remarks on the evidence which had been given. 

784. What remarks ? — He merely said that the evi- 
dence of O’Neill — he first cross-examined O’Neill, and 
after the case had closed, he said that the evidence of 
O’Neill acquitted his clients of the charge. He asked 
him had they arms or bludgeons. 

785. When he said that, did you make any observa- 
tions in reply ? — I do not recollect, I may have made 
some observations, but there was nothing of importance. 

786. Did you say that you did not go with them ? 
— I believe I did say that I thought I had made a case. 

787. Mention what you said about it? — I do not re- 
collect the words I used. 

788. Mr. Davison Was it Stewart or M'Atee who 

was beating the drum ? — I do not pretend to recollect 
the parties. 

789. Mr. Carleton. — In proceedings before the ma- 
gistrates at petty sessions the Crown is not entitled to 
say a word in reply ? — I did not refer to the Act, nor 
what the questiou discussed, but it is not the practice 
usually. 

Cross-examined by Mr. Cochrane. 

790. You know, Mr. Moore, you like to have the last 
word, had you it on this occasion ? — Probably I had. 

791. Do you not think it exceedingly probable that 
you told them that in your opinion there was a suffi- 
cient case to send the parties to trial ? — If I said any- 
thing I have no doubt I did. 

792. Mr. Moore, you are the attorney for the magis- 
trates in this case ? — No, sir, neither one way nor the 
other. 

793. You are not acting for them ?— Not at all. 

794. I think you are slightly inaccurate as to 
M ‘El wee ? — I may be. 

795. You cannot say whether he was sworn? — I 
think he was sworn on the book here. 

796. Mr. Commissioner Kblly. — I was first surprised 
when I saw the entry of the witness's name in the 
book, but if he was sworn, though not examined, that 
would account for- it? — I am aware that he was not 
examined. 

797. Mr. Cochrane. —Before the petty sessions, had 
you any conversation with the magistrates. Did you 
mention M‘Elwee’s name to them ? — No. 

79S. Did you state to the magistrates that M'Elweo 
saw any of the parties charging a gun ?— No. 

799. Or did you hear from any of the magistrates 
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that such was the case ? — No, I never heard of the shot 
except from O’Neill. 

800. You did not hear that M'Elwee heard a shot ? 
• — I did not. 

801. Mr. Commissioner Kelly. — You are aware that 
the summons was not for an offence under the Party 
Processions Act ? — I am aware of that. 

802. But for a misdemeanor at common law? — It 
was for a riotous assembly. 

803. You have had experience in criminal law. How 
long are you Crown Prosecutor ? — Nine years. 

804. You know the distinction between a summons 
for misdemeanor at common law and a summons for 
violating the Party Processions Act ? — Certainly. 

805. Did you explain to the magistrates the distinc- 
tion between a charge for misdemeanor at common law 
and a charge for violating the Party Processions Act ? — 
I think they were perfectly aware of it; I thought so ; 
the evidence was all to that effect. 

806. Did you, in your opening statement, or in any 
part of the proceedings, explain the difference, because 
there is a great difference between the summons for the 
offence at common law and a summons for a violation 
of the Party Processions Act ? — I thought it entirely un- 
necessary ; I thought the magistrates were aware of it. 

807. How did you know that?— Such cases come 
before them constantly. 

808. Do they know the distinction between the two ? 
— Perfectly. I am sure that they had perfect ex- 
perience in both cases, and that they knew it just as 
well as I do. 

809. Did you hear two or three witnesses who swore 
here that they came into court and said that they 
would return Steenson Reaney for an assault on Sub- 
Constable O’Neill in the execution of his duty? — I did. 

810. Do you know the difference between returning 

informations for an assault on a constable and an assault 
at common law ? — I believe so. There is an old Act of 
Parliament 

811. Have you seen the Petty Sessions Book whore 
this case is entered ? — No. 

812. In one column the charge is for a misdemeanor at 
common law — that is taken from the summons? — Yes. 

813. Look at the next column. Do you see an entry 
by the clerk there ? — I do. 

814. Is that not an order for informations on the 

charge brought before them?— I would take it for 
granted that the informations were returned for the 
charge there stated ; but having heard what 

815. What do you mean by returning informations 
for a particular offence? — There is a summons and a 
charge, and informations are taken. 

816. Do the informations, when they arc taken, con- 
tain the charges?— They do. At the commencement 
they state so-and-so stands charged with so-and-so. 



817. This information does not do that (Mr. Kell 
referred to the information)?— It is wrong if R j ^ 
That is not the correct form. It should state oa& 
face of it that the party stands charged with so-and-s 6 

Mr. Cochrane. I think Mr. Moore is thinking of the 
form of recognizance. Here is the statutory form of 
the information. 

818. Mr. Commissioner Kelly.— I f Steenson Reaney 
was returned for an assault on a constable in the execu- 
tion of his duty, should it appear in the order book?-! 
I should say so. I never saw the information after the 
order was made here. 

819. It is no part of your duty to see that the infor- 
mation is properly drawn up?— I believe not; but the 
recital of them should set out the offence. 

820. You have not seen the informations since? 

Never. They were taken three days after I left this. 
It was arranged, and I consented to the arrangement! 
It was late at night when the case closed, and the num! 
ber of bail bonds that had to be filled up would have 
occupied a long time. It was then arranged that the 
parties should appear before Mr. Lyle, and that infor- 
mations should be taken, and the recognizances entered 
into on a day fixed. 

821. Mr. Commissioner Shaw. — Was that done with 
the consent of all parties ? — It was. 

822. Mr. Carleton. — Are you aware that informations 
could be taken though not entered in this book?— I 
believe it could be done without a summons. 

823. Mr. Cochrane — You say that you did not ex- 
plain to the magistrates the difference between the two 
charges? — I say that the magistrates were perfectly 
aware of the difference between a breach of the Pro- 
cessions Act and the common law offence of an unlaw- 
ful assembly. 

824. Do you remomber on the 18th of September last 
year, the magistrates trying a similar case?— I do not 
know. I had nothing to do with it. 

825. Did you hear of it ? — I am sure I heard of it. 

826. But you were not present at it? — I was not 
present at all. 

827. You do not consider it part of your duty to see 
that the informations are drawn rip after the case is 
closed ? — I only attend at Petty Sessions to prosecute 
by order, and only by order from the Castle, and I do 
not attend in any other cases. I recollect Mr. Brooke 
saying in this case, that as there was no riot Steenson 
Reaney could not be connected with one. 

828. Mr. Commissioner Kelly. — And, therefore, that 
the information should have commenced with, “stands 
charged with interfering with the policeman in discharge 
of his duty ” ? — Certainly, from what was stated from 
the Bench at the time. 

829. Did the magistrates agree in the decision?— 
They did. 



SECOND DAY. 



Friday, May 17th, 1867. 



The Commissioners sat at 10 o’clock. 

Mr. Lowry. — M'Elwee, whose name was mentioned 



yesterday, will be in attendance in the course of the 
day. 



Sub-Constable J ames O'Neill was recalled 

830. Is the town of Donaghmore a large town ? — No, 
a small village. 

831. About how many inhabitants has it?— I dare 
say there may be 500 or 600. 

832. Does the town run from the chapel ? Is the 
chapel in the town ? — It is. 

833. The houses run up from the chapel ? Yes, on 

both sides. 

834. There are two gates to Mr. Lyle’s residence ? 

Yes. 

835. The gate where the butler was ?— That is about 
150 perches from the town. 

836. And the Pomeroyroad and the Castlecanlfield 
road form an angle ? — Yes. 

837. The police barrack is on the Castlecaulfield 
road ?— It is. 



ad examined by Mr. Commissioner Kelly. 

838. The Cross is a little more towards the Pomeroy 
road ? — Yes, the road goes from that through the town 
of Donaghmore. 

Mr. Lyle described the locality, referring, to the 
Ordnance Survey Map. 

839. Mr. Commissioner Kelly. How far is the 

chapel from the police barrack ? — About three times 
the length of the court. 

840. Mr. Cochrane . — Will you allow me to ask one 
question of O’Neill. The question is whether sum- 
monses were issued for the Petty Sessions for witnesses 
to be examined to prove that this procession was calcu- 
lated to create animosity, and whether it was known to 
the magistrates. 

841. Do you know whether Mr. Lyle or any of the 
magistrates were aware that parties had been sum- 
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aoned ? Do you know any parties wlio were summoned 
as witnesses in this case ?— I do. 

842. Do you know wlietker persons of the name of 
jjaunsel and M'Causland were summoned? — I do. 

843. Were they summoned ? — They were. 

844. Who was the magistrate who issued the sum- 
aonses ? — Mr. Lyle. 

845. At whose instance were the summonses issued ? 
—Mr. Lyle ordered them to be summoned. 

846. Did you hear Mr. Lyle state, or did you hear it 
stated in his presence, what these parties were to prove 1 

Mr. Davison objected to the question. 

Mr. Cochrane. — I put the question to test the bona 
ides of the proceedings. 

Mr. Lowry. — The prosecution was conducted by the 
haw Officer of the Crown. Both parties were defended 
hy their respective solicitors. The Crown Solicitor 
was the party who conducted the prosecution, not the 
magistrates. 

Mr. Cochrane. — It is material to know if the magis- 
trates were cognizant of the fact. 

Mr. Commissioner Shaw. — The inquiry is into the 
conduct of the magistrates, and it appears to me that 
every act of the magistrates in reference to the trans- 
action may fairly be brought before us. This is an act 
of one of the magistrates who directed the summonses 
to be issued. 

Mr. Lowry. — On the part of the magistrates I wish 
every inquiry to be made. 

847. Mr. Commissioner Shaw — Were the summonses 
served ? — They were. 

848. Mr. Cochrane. — Did they appear ?— They did. 

849. They were in court on the hearing of the case 
at the petty sessions ? — They were. It was Mr. Moore 
who filled the summonses. 

850. Mr. Commissioner Shaw. — I have taken down 
that they were summoned by order of Mr. Lyle ? — Both 
Mr. Moore and Mr. Lyle were present at the time. 

851. The summonses were procured by Mr. Moore ? 
—They were filled by Mr. Moore. 

852. Was it Mr. Moore who applied for the sum- 
monses ? — I do not know. 



853. Mr. Cochrane — Did you hear it stated by Mr. Second Dat. 

Lyle, of in his presence, for what purpose these two 

persons were to be examined?— I think it was stated i Iay 17 ' 
that they were to have proved that a riot did occur. JameTo’keilL 
_ 854. What were they summoned for? — To show the 
disorderly state of the town that night. 

855. Was it said in presence of Mr. Lyle that any 
person should be examined for the purpose of showing 
that a party coming into the town would create ani- 
mosity? — I do not recollect that. 

856. Might it have been said without you hearing 
it?— I cannot say that, but I know the object of sum- 
moning them. 

Mr. Commissioner Shaw. — Do not state anything 
that you know unless it was stated in Mr. Lyle’s 
presence. 

857. Mr. Cochrane. — Who suggested these names ? — • 

It was myself. 

858. I suppose they were respectable people ? — They 
were two respectable men who had no party feeling on 
one side or on the other. 

859. Whom did you suggest it to? — To Mr. Moore 
and Mr. Lyle. 

860. Were you in Dungannon last year? — I was. 

861. Did you see Mr. Lyle there on a particular day 
when a party of dragoons was there ? — I did. 

862. Do you know about how many dragoons were 
there ? — 

Mr. Loiory — Objected. 

863. What day was it ? — On the 12th of July last. 

Mr. Lowry. — The magistrates are present, and it 

would be satisfactory that they should be examined. 

Mr. Cochrane. — They threatened last night not to ex- 
amine Mr. Lyle. 

Mr. Lowry. — We did no such thing. 

864. Mr. Davison. — These two witnesses were sum- 
moned ? — Yes. 

865. The summ onses were applied for and got ?— .Yes. 

There was a talk over the matter. 

866. Were they in attendance? — They were, but 
they were uot examined. 

867. Mr. Moore conducted the case ? — He did. 



Edward Cardwell, esq., sworn, 

863. You were connected with the press? — Yes. 

869. A short-hand writer? — Yes. 

870. Were you at Dungannon Petty Sessions on the 
1st of October last?— I was. 

871. Did you take a short-hand note of what oc- 
curred ? — I did. 

872. Have you your short-hand notes here ? — I have 
not. 

873. What became of them? — I destroyed them. 
Unless we expect something to occur afterwards we de- 
stroy our uotes after writing them out. 

874. Mr. Commissioner Shaw.— A fter transcribing 
them? — Just so. 

875. Mr. Lowry.— Did you transcribe those notes? 
-I did. 

876. When? — On that night, immediately after re- 
. turning home. 

877. Have you. the transcripts of them ?— I have not. 

878. Where are they ? — I telegraphed for them and I 
got no reply. 

879. Mr. Commissioner Kelly.— When did you last 

see them? Not since the occurrence j I am afraid 

they are lost. 

880. Where did you reside then ? — I was reporting 
for the Belfast News-Letter. 

881. Was a correct copy of your transcript published? 
—It was in the News-Letter, 

882. Mr. Lowry Did you hear O’Neill’s evidence 

given here yesterday — did he give a correot account of 
the evidence ? — To the best of my recollection it was 
substantially correct, the same as was given in the 
News-Letter. 

883. Were you desired by anyone yesterday to go 
for your notes. Did you hear the conversation here 
»bout them yesterday ? — I did. 



and examined by Mr. Lowry. Edward 

884. Did you hear that we were anxious to give the Caril,TeU ' eSf b 
notes in evidence ? — I did. 

885. Did you go to Belfast for them last night? — I 
did not. I presume that the notes are not in existence. 

The transcript might be. 

886. — Mr. Commissioner Shaw. — Do you think that 
it is in existence ? — It may be in existence. 

Mr. Lowry.— 'We desired the notes or transcript to be 
procured. 

887. Mr. Commissioner Shaw. — Have you had any 
answer to the telegram? — I have uot. 

888. What time should they have come? — They 
should have come by post. 

889. What telegram did you send ? — To search and 
find, if possible, the transcript of the short-hand notes of 
the Dungannon Sessions. 

890. Mr. Lowry. — Where did you send the telegram 
to ? — To the Neivs-Letter office. 

891. Mr. Commissioner Shaw. — Was a copy of that 
which you transcribed published verbatim .? — It was, 
carefully. I read it. 

892. Were the very words published? — The very 
words which I wrote. I read it the next morning. I 
would know if any were omitted or put in. 

893. Mr. Commissioner Kelly.— Did you transcribe 
the very words, as well as you could, from the notes you 
took in court?— No, sir, I abridged. 

894. Mr. Cochrane Was it reported elsewhere ? — I 

did not see it reported in any other newspaper. 

Mr. Commissioner Kelly. — We do not wish to 
have anything suppressed. We are anxious to have 
every information. If you think that you can give 
that document in evidence we will receive it. 

M[r. Cochrane. — I object to its being received. Yes- • 
terday we proposed what was very fair to the gentlemen 

E 2 
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. on the other side. They have copies of the report 
printed in a pamphlet. We said that if they would let 
us examine it, if we found it satisfactory, we would not 
object to its being put in evidence. 

Mr. Lowry. — I never beard of that before. 

Mr. Cochrane. — I asked yesterday morning, and said 
if that was done I would not object to its being given 
in evidence. 

Mr. Commissioner Shaw. — I do not know that that 
document which you referred to is the same as that 
given in the newspaper. 

Mr. Davison. — It is the first I heard of the offer. 

Mr. Commissioner Kelly. — It is not too late to accept 
it now. 

Mr. Reardon. — The report in the Northern Whig was 
taken from this gentleman’s notes. 

Mr. Lowry. — I would ask for some time to look at 
the report in the Whig. 

Mr. Commissioner Kelly. — That would be fair. We 
are anxious to get everything which will throw light 
on the inquiry. 

Mr. Lowry. — Shall I examine it now, or postpone it 
to a later period. 

Mr. Cochrane. — The Commissioners said that they 
would examine the gentlemen who would give evidence 
from recollection. 

Mr. Lowry. — But they also said that they would 
rather have the short-hand writer’s evidence first. 

Mr. Commissioner Kelly. — We will adjourn for a 
few minutes, and perhaps the parties may agree on 
either of the reports as substantially correct. 

The Commissioners retired for twenty minutes. 

' On their return into Court, 

Mr. Cochrane said — We have compared the reports 
of the Belfast News-Letter and the Northern Whig, and 
they are quite different, although it appears that they 
were both taken by the same reporter. How can ho 
have given both reports ? There arc one or two import- 
ant differences between them. 

Mr. Commissioner Shaw.— You had better ask him- 
self. 

Mr. Cochrane. — Wo consider that both reports are 
inaccurate. 

Mr. Lowry. — I take it for granted that the report in 
the Northern Whig is favourable to ns and unfavourable 
to them ; however that may be, for reasons best known 
to themselves they refuse to admit it. 

Mr. Commissioner Shaw You had better examine 

the reports and see how far they are counterparts. 

Mr. Reardon. — There is plenty of time to get the 
MSS. from Belfast. 

Mr. Davison. — I think it will bo impossible to get 
them. Both are daily papers. 

Mr. Lowry. — The witness has stated that he heard 

0 Neill’s evidence yesterday, and that it is substantially 
correct. 

895. Did you read the report in the Northern 
Whig ?—l did not. 

Mr. Commissioner Shaw.— T he witness has said that 
every word of what he transcribed was published ; 
that he read it the next morning, and it accurately 
corresponds with what he transcribed ; but what ho 
transcribed was an abridgment from his notes. 

896. Is that so?— Yes, sir. 

Mr. Cochrane. — He may look at the notes themselves 
to refresh his memory, but not at the newspaper. • He 
does not say that he compared them. 

Mr. Commissioner Kelly.— I have considerable doubt 
whether you are entitled to read this, or that the witness 
can even refresh his memory with it, on the ground that 
it is a copy of his own transcript which is in existence. 

1 doubt whether he is entitletd to look at it. At the 
same time Mr. Shaw is disposed to admit it, and I will 
yield to bis opinion. My own opinion is, that it is not 
strictly legal evidence of what took place, first, on the 
ground that it is a printed copy of the witness’s own 
abridgment, and secondly, because if the abridgment 
,itselt was here, I do not think it would be evidence of 
what took place. But this is not strictly a court of law. 
Wo are here to inquire into a certain matter, and we 
ought to allow considerable latitude. 



Mr. Commissioner Shaw— The document is not 
derice of itself, but I think that' the witness mav be 1 
lowed to refresh his memory by it. He says that it ’ 
a verbatim printed copy of his own abridgment. V** 
are at liberty to ask any question to show that it Ju 
not fairly and accurately transcribed. “ 

897. Mr. Cochrane. — You are, I believe, in the e 

ployment of the Belfast Neios-Letterl — I w ’as. m " 

898. Yon took a report on that day for the Belfmt 

News-Letter ? — I did. J 

899. Did you take an accurate report of what took 

place at the petty sessions on that day ? I did and 

made an abridgment of it. 

900. How many abridgments did you make of it? 
Only one ; my recollection is that the reporter for the 
Northern Whig was absent for one or two hours and I 
gave him my notes to copy, and I think he took the 
continuation of the case for himself. 

901. Mr. Commissioner Kelly— T he continuation of 

it? — Yes. 

902. Mr. Cochrane. — Then, as I understand you, the 
first part of the report was from your notes, and the 
latter part from some other reporter?— Yes. 

903. Did you give him a copy of what you had 
taken — the early part ? — My recollection is that I did. 

904. Was that copy that you gave him exactly simi- 
lar to your own?— I did not give him any copy; I 
handed him my own trauscript and he copied it. 

905. Mr. Commissioner Kelly. — Was that transcript 
published by the paper? — No. 

906. Mr. Commissioner Shaw. — Was it made on the 
next day ? — The very day. 

907. Mr. Commissioner Kelly— Did you make the 
transcript while the case was going on ? — Certainly. 

908. You made the transcript in court on that day? 
— I think a portion of it. 

909. The part abridged was published in the news- 
paper? — Yes. 

Mr. Commissioner Shaw. — Yon will be able to make 
every portion of the report in the newspaper that you 
allude to evidence, if this gentleman can state from his 
recollection that it was in his note. 

Mr. Davison. — I have no objection, as representing the 
dramming party, that Mr. Cochrane should take up the 
Whig, eveu though it is against mo. I am not afraid of it. 

910. Mr. Cochrane. — Did you see the report in the 
Northern Whig 1 — I did not. 

911. But you said that you saw the report in the 
News-Letter ? — I did. 

912. You read it? — I did. 

913. Did you always read the reports? — Yes. I 
read every report carefully before it goes into the paper. 

914. Mr. Commissioner Shaw. — This is the report? 
—Yes. 

915. Did you correct the proof? — My impression is 
that I did. I will not swear positively, but that is the 
rule. 



916. Mr. Cochrane. — You correct the proofs? — 
Generally we do. 

917. You say that you gave an abridgment of this 
case?— Yes. 

918. Was any part suppressed which would be against 
the drumming party?— Certainly not ; nor that would, 
tell against either party. 

919. Do you mean to say that you did not colour the 
report ? — I swear positively I never coloured a report 
in my life. 

920. Or polished it in favour of one party or the 
other ? — I have sworn that. 

921. Does the editor? — The editor does not alter 
the reports. 

922. Mr. Lowry. — Having that paper before you 
which yon say is a correct printed copy of your tran- 
script, will you tell the Commissioners what evidence 
was given before the magistrates at the petty sessions? 
— Further than what you see in the paper I cannot 
swear positively. 

923. Mr. Commissioner Kelly. — On reading that 
paper, looking at it to refresh your memory, are you 
able to swear to the best of your belief to anything it con- 
tains relating to the case at the potty sessions ? — I am - 
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924. Mr. Commissioner Shaw. — Does the paper pur* 
port to give O'Neill’s evidence? — It does, 

925. Can you swear positively that O’Neill’s evidence 
is correctly given there ? — I can swear positively ; and 
1 do swear that it is almost word for word with the 
paper before me ; for I may state that yesterday, while 
O’Neill was being examined, I had the paper before me, 
and his swearing was almost word for word with the 
paper before me. 

Mr. Com missi oner Kelly. — Is there any other matter 
which you wish to prove through this gentleman? 

Mr. Lowry. — What I wish to establish is that 
O’Neill’s evidence, as he gave it yesterday, is strictly 
correct. 

926. Did you hear Thaclcaberry’s evidence ? — I did ; 
bnt I have an indistinct recollection of it. 

927. Mr. Commissioner Shaw. — Had you a report 
of it in the paper ? — I had a short report of it. 

928. Mr. Lowry. — Did you report Tbackaberry’s 
evidence in extenso ?—l do not recollect. I do not 
think I did. 

929. . So far as Thackaberry and O’Neill concurred ? 
— I did not take that. 

930. But where Thackaberry contradicted O’Neill ? 
—I would take that, but where he corroborated him it 
was unnecessary. 

931. Now can you state whether in any and what 
respect Thackaberry differed from O’Neill ? — My recol- 
lection is that Thackaberry was not able to identify the 
men as O’Neill was. 

932.. Mr. Commissioner Shaw. — You are giving that 
from your own recollection? — From my own recollec- 
tion. 

933. He did not identify the men as O’Neill did? — No. 

934. Did he differ from O’Neill in any other respect, 
do you recollect ? — I think there was nothing material 
in the evidence of difference between the two con- 
stables. 

935. Do you recollect whether M'Elwee, the third 
constable, was sworn ? — No ; my recollection is that ho 
was not. 

Mr. Commissioner Shaw. — I would like yon to ask 
him if he can tell us what O’Neill said as to what took 
place. 

Mr. Lowry. — Will yon just repeat O’Neill’s evidence 
so far as you recollect it, refreshing your memory with 
the paper? 

936. Mr. Commissioner Shaw. — Do you recollect 
O’Neill’s evidence as to this part of the case, when the 
procession came up to him?— No, sir ; I have no dis- 
tinct recollection of.it. 

937. Have you an accurate report of it ? — Yes, sir ; 
I swear it is substantially correct. 

938. Look at it before you read it out. Look at 
that portion of the report. 

Mr. Cochrane. — He says that he does not recollect it. 

Witness. — I seo the portion of the paper in which 
he refers to meeting the men on horseback. 

939. Can you take upon yourself now to swear that 
that is a perfectly true and accurate report of O’Neill’s 
evidence as to that transaction ? 

Mr. Cochrane. — It is better to repeat the words. 
The question asked would bo putting the paper in 
evidence. I submit that having read that he ought to 
state what he recollects. 

'.Mr. Commissioner Shaw. — Read it, and having read 
it, state whether it is correct. 

(The witness read a part of the paper to himself.) 

940. -Can you swear positively that it is correct? — 
I cannot swear positively, but to the best of my recol- 
lection it was. 

941. If yon took down the words verbatim, and 
transcribed them verbatim, and published them, and 
read them the next day, can you not swear positively 
to the language of it? — I cannot swear positively. 

942. Unless you can prove the words positively it 
is better not to have it ? — Well, sir, I cannot. 

Mr. Lowry .' — He states that he was at the petty 
sessions, and that he heard the cases discussed, and that 
O’Neill’s evidence is correct. 

Mr. Commissioner Shaw. — I heard that. It is not 



necessary to say what every person in court believes, 
that O’Neill's evidence was a perfectly true account of 
what took place. 

943. Mr. Davison. — You were present at the petty 
sessions?— I was. 

944. You heard me cross-examine O’Neill ? — Yes. 

945. You took a note of it at the time ? — Yes. 

946. At the time you took the note did yoa take it 
correctly ? — I believe I did. 

947. Did you return a corrected note of your report 
that night?— I did. 

948. Of the cross-examination of O’Neill ? — I did. 

949. Was that a correct report of the cross-examina- 
tion on that day ? — I believe it was. 

950. From reading the cross-examination is that 
opinion confirmed? — I believe it is fully confirmed 
from reading the cross-examination over. 

951. Where were you sitting? 

The witness described where he aud Mr. Davison 
wore sitting in the court. 

952. You had a full opportunity of hearing the ques- 
tions and answers? — I had. 

953. On your oath, did you not take them down ? — 

I took down all that I considered necessary— that is, 
all that was of importance, and bore particularly on the 
case. 

954. Did yon make any change in the report before 
you sent it forward ? — No. 

955. No change whatever? — No. 

956. You sent it as you had taken it down in the 
court-house? — I believe so. 

957. Mr. Cochrane. — You took down what you con- 
sidered important? — I took it down in the usual way, 
having heard of the case before. I took down what I 
considered the substantial or interesting part of the case. 

958. Mr. Davison — Can you tell me, after reading 
the report and refreshing your memory by it, the reply 
that O’Neill made to me? 

Mr. Commissioner Shaw. — To what question ? 

959. Mr. Davison. — Do you recollect my asking him 
how the drumming party conducted themselves ? — I re- 
collect distinctly that he said they conducted themselves 
quietly. I recollect that O’Neill, in answer to Mr. 
Davison, said that the drumming party were conduct- 
ing themselves quietly. He asked how they were 
conducting themselves, and the reply was, that they 
were quiet. 

960. Did you hear me ask O’Neill whether tbeyplayed 
any party tunes ? — I did. 

961. What was his answer? — He said he had heard 
none. 

962. Up to the time they were attacked, did ho say 
he saw weapons in the hands of the drumming party ? 
— I cannot swear positively. 

963. Mr. Reardon. — Did you bear him asked this — 
Did not the drumming party excite fear aud alarm ? — 
My recollection is, that he replied that they did not 
alarm him. 

964. The precise question was whether they alarmed 
the inhabitants ? — My recollection is, that Mr. Brooke 
said that there was no use in further answering the 
question, because he had already answered it. But I 
cannot swear positively. 

965. Mr. Commissioner Kelly. — Are you sure that 
the magistrate did not say “ He can answer for himself, 
and not for others?” As well as you recollect, what did 
Mr. Brooke say? — There was a question, I remember, 
asked one of the constables, O’Neill, if he was alarmed 
about it, aud my impression is that he answered that 
he was not alarmed. I think some person asked were 
the inhabitants alarmed, and on that Mr. Brooke stated 
that he could not auswer for other parties, that he had 
already stated that he was not alarmed. 

The witness assented. 

Mr. Lowry. — It is clear he should not have allowed 
that question to be answered. 

Witness. — Mr. Brooke made the observation, that he 
could not know what was passing in the minds of the 
other inhabitants. 

966. Mr. Commissioner Shaw. — Was this question , 
put ?— Whether his belief was that the coming of that 
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Second Day. party into town was calculated to excite alarm in the 

minds of the inhabitants ? — I do not remember the 

May 17 . words “ calculated to excite alarm.” 

Edward 967. Mr. Reardon. — Did you hear Mr. Young press 

Cardwell, esq. O’Neill for his belief as to whether it excited alarm 1 — 
Yes, I recollect his pressing that. 

968. Did you hear Mr. Brooke interfere then ? — I 
cannot remember whether the magistrates interfered, 
but I think it was interfered with by some person. 

969. The question was not answered ? — No. 

970. Mr. Commissioner Kelly. — When you say 
“interfered,” do you mean with the question! — Yes. 

971. Mr. Commissioner Shaw. — Was the question as 
to his belief whether it was calculated to excite alarm ? 
— I do not remember the word “ calculated.” 

972. I will read you my note. I heard O’Neill 
asked if the conduct of the drumming party excited 
fear and alarm, and he said that it did not alarm him. 
I think some one asked him were the inhabitants 
alarmed, and Mr. Brooke said he could not answer that. 
It was Mr. Brooke who said he could not answer for the 
inhabitants. I do not recollect his being asked if it was 
calculated to alarm. 

973. Mr. Commissioner Shaw. — The last question 
put was, whether O’Neill was not pressed as to his 
belief, and he says he was. 

Mr .Reardon . — His answer was that he was pre- 
vented by the Bench or by some other person. 

974. Do you remember Mr. Young asking O’Neill 
whether the drumming party did not cause alarm in 
the town ; whether he did not believe that it excited 
alarm 1 

Mr. Commissioner Shaw.— H e has answered that 
question twice before. 

Mr.. Reardon. — O’Neill answered that question twice. 
He said first he would not say it, and he was pressed 
for his belief. 

Mr. Commissioner Shaw— T hen ask the question 
again for the third time, but do not ask it a fourth time. 

975. Mr. Reardon. — Did Mr. Young ask O’Neill 

whether the drumming party created alarm or not ? I 

believe he did. The reply was that he was not alarmed. 

976. Was lie afterwards pressed for a reply as to 
whether it created alarm 1 — Ho was. 

977. Was he allowed to answer it 1— Some person 
objected, that he had already given an answer. 

978. Was the question answered after that? I 

think not. 

.979. Do you remember whether that objection, if 
raised by any of the professional gentlemen, was allowed 
by the Bench?— I do not recollect The question, I 
think, was not answered, but I cannot tell from what 
cause. 



Mr. Commissioner Shaw.— If the question was nut 
and not answered, we may reasonably presume that It 
was objected to. 16 

980. Mr. Davison. — I objMtsil I beliuve to' hi, i. 
hef?— I think so, but I cannot swear positively 

981. To his belief ?— Yes, that is my impression 

982. And that question was objected to on that ac. 
count ? — I believe so. 

983. Do you recollect my putting it to the Court 

whether he should answer as to his belief or not?— T 
do not remember any argument upon it. ’ L 

9S4. Mr. Cochrane. — Mr. Davison was determined 
that he should not answer the question ?— I do not re 
collect. . e " 

Mr. Commissioner Shaw— W e have closed that part 
of the case as to what took place before the magis- 
trates. Is there any other evidence offered, because if 
it is, it should be given before the magistrates are 
examined. 

Mr. Commissioner Kelly— I f there be any other 
shorthand-writer, or any other person present at the 
trial before the magistrates, we wish to hear him We 
will hear anybody who can throw light on the trans- 
action ; or if any one thinks he can displace, vary or 
qualify - the evidence which has been given, we ’are 
willing to hear him. But we thiuk it - fairer to the 
magistrates that this evidence should be given before 
we examine them. 

Mr. Cochrane. — Unless something arises on the 
cross-examination of the magistrates, wo do not at pre- 
sent intend to offer any evidence, but we reserve our 
right to do so at a later stage. 

Mr. Commissioner Kelly— At present your intention 
is not to examine any witness 1 

Mr. Cochrane. — Not to examine any witness. 

Mr. Lowry. — The Commissioners will not hear evi- 
dence, I presume, as to what occurred at other places 
and times. 

Mr. Commissioner Kelly. — Not at present. 

Mr. Commissioner Shaw. — We confine ourselves to 
what took place before the magistrates. 

Mr. Cochrane. — Exactly. 

Mr. Commissioner Shaw— Is M‘Elwee here ? 

Mr. Barry the County Inspector— He has been ill; 
he will be here about three or four o’clock. 

Mr. Lowhj. — The only reason I have for producing 
the man is, that it might be said elsewhere that we 
kept him hack. 

Mr. Commissioner Shaw— E xcept that witness, we 
understand that no other evidence is intended to be 
ofiered of what took place before the magistrates except 
the magistrates themselves. 



George Arthur 
Molony, esq. 



George Arthur Molony, esq., B.M., sworn and examined by Mr. Lowry. 



985. You are the resident magistrate in this county? 

986. Were you at the Donaghmore Petty Sessions 
on the 1st of October?— I was. 

987. You heard O'Neill’s evidence given here yes- 
terday? — I did. 

988. And his evidence given fully at the Petty 
Sessions ? — Yes. 

989. Did you receive from the Castle of Dublin 
certain instructions, as a guidance to the magistrates 
with regard to party processions ? 

Mr. Cochrane. — I submit that that document should 
not be admitted. 

Mr. Commissioner Shaw— On what ground? 

Mr. Cochrane. — It is not legal evidence. 

Mr. Commissioner Kelly— I will tell you the view 
I entertain as to that It appears that the magis- 
trates have received instructions from the Castle 
as to what they ought to do in cases under the 
Party Processions Act. It appears to me to be very 
clear that if the magistrates, when the cases came be- 
fore them, had these instructions in their minds, 
they ought to be admitted in evidence. 

Mr. Commissioner Shaw— It occurs to me that 



these instructions, being for the guidance of the ma- 
gistrates, should be admitted. 

990. Mr. Lovrry.-^- Can you state when these in- 
structions were issued— about what period?— I think 
about August, 1863. 

991. By the old Government? — I think.it was 
about then. 

992. Mr. Commissioner Kelly— At all events you 
received them as instructions for your guidance ?— • 
Yes ; I should also state that I think they were issued 
to every Petty Sessions in Ireland. 

Mr. Commissioner Kelly. — We are to inquire 
into the conduct of the magistrates — the bonajides of 
their conduct — and they produce a document which 
was issued for their guidance. I do not see how we 
can exclude it. 

Mr. Coch/rane . — They could refer themselves to 
the statutes. The issuing of these instructions does 
not make them law. They are private instructions 
sent to the magistrates. 

Mr. Commissioner Kelly. — But, surely, when we 
are to inquire into the conduct — the bonajides — the 
honesty and impartiality of the magistrates — these 
instructions to them from the Castle are most material. 
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Whether the instructions are right or wrong, they aro 
entitled to use them as a justification of their bcmafides. 

Mr. Cochrane. — They must prove that it was in 
consequence of these instructions that they dismissed 
the cases against the five persons. _ 

Mr. Commissioner Ket.i.y. — My opinion is, that if 
they had seen these instructions at the time, and may 
.have borne them in their minds, the instructions are 
admissible. 

Mr. Commissioner Shaw. — It will be necessary to 
connect their acting under these instructions with the 
proceedings on that day. 

993. Mr. Reardon. — Was any offence under the 
Party Processions Act charged on that day ? 

Mr. Commissioner Shaw. — That is a different 
question. You may take it for granted that the 
offence charged was not under, the Party Processions 

994. Mr. Lowry. — In coming to the decision which 
you arrived at on the evidence given at the Petty Ses- 
sions, were you individually influenced by these in- 
structions 1 — Certainly. 

Mr. Lowry. — Now, I will read the instructions. 

Mr. Lowry read the instructions. 

995. After you had heard the evidence, and had 
retired to your room, did you consult as to the effect 
of that evidence ? — We did. 

996. At first was there any difference of opinion be- 
tween you ?— With due respect to the Commissioners, 

1 do not think that question should be put. 

997. Mr. Commissioner — Do you object to 

answer ?— I do not think it is a question that should 
lie asked. When magistrates meet in a private room, 
and afterwards are unanimous on the bench, what 
occurs in their private room should not be madepublic. 

998. Mr. Lowry.— Did you at last arrive at unani- 
mity ? — We discussed it fully in the room — the whole 
matter — and came out then when we were unanimous 
in our decision. 

999. Mr. Commissioner Kelly.— Further than 
that you decline to answer ? — I do not. No ; I am 
quite willing. But I do not think that anything 
which occurred in the l'oom should be stated in public. 
But I have no objection to answer. 

Mr. Lowry.— There appears to have been a differ- 
ence of opinion at first, but they all agreed at last, 
and came to a unaniriious decision. 

1000. Mr. Cochrane. — May I ask when you received 
these instructions ? — I cannot exactly state when I 
received them. 

1001. Did you receive them yourself?— Not this 
document. 

1002. Where is yours ? — At home. 

1003. Did you compare this with your own copy ?— 
No. 

1004. When were you appointed resident magis- 
trate? — In 1863. 

1005. Do you' think that these instructions were not 
issued before 1860, or before your appointment?— I 
do not know-r- 1 cannot state. 

1006. Is this your handwriting on this document? 
— No, it is not. 

1007. Mr. Commissioner Shaw.— Was this docu- 
ment before the magistrates on that day (the 1st of 
October) ? — Not that I recollect. 

1008. Or any copy of it?— Not that I recollect. 

1009. Mr. Cochrane. — Can you say that you had 
read this at all ?— Not on that day, but I certainly 
read it before. 

1010. Are you sure you read it?— -I am perfectly 
sure I did. I got this and other circulars. I got 
them all and I read them. 

1011. En masse or from time to time ?-— From time 
to time. 

1012. The Act was renewed several times?— It was. 
.The .last Act was passed in the 23 & 24 Vic. 

Mr. Lowry.— That expired in 1866. 

1013. Mr. Cochrane. — Were you at the Petty Ses- 
sions here last year, in or about July or August last. 

Mr. Lowry.— 1 object. That has nothing to do with 
the present inquiry. 



Mr. Cochrane — I will state my reason for putting 
the question. The case I allude to was a similar case 
to this, and was adjudicated on by them ministerially. 

Mr. Commissioner Kelly. — We are anxious not to 
exclude evidence ; but suppose there bad been fifty 
cases in the last two years, the facts of all those cases 
would be different, how can they be evidence as to 
the conduct of the magistrates in this particular case. 

1014. You are aware, of course, Mr. Molony, of 
what a riotous assembly is? — Yes, I am. 

1015. The parties in this case were summoned for 
a riot and a riotous assembly. You know that that 
is an offence at common law ? — Yes. 

1016. Was that mentioned when you went into your 
retiring room, or was it considered that it was merely 
a party procession ? — We considered that the original 
drumming party was not a riotous assembly. • 

1017. And were you unanimous in that conclusion ? 
We were unanimous in the decision we came to. 

1018. Were you unanimous in that conclusion? — 
We were unanimous when we came on the bench. 

1019. Mr. Commissioner Shaw. — I take it that in 
the magistrates’ room there was a difference of 
opinion, that you discussed the matter over, and 
afterwards unanimously decided that there was not 
an offence at common law ? — Exactly. 

1020. Mr. Cochrane — Did you come to the conclu- 
sion that it was not an offence at common law, or not 
a party procession ? — We came to the conclusion that 
it became a riotous assembly when the other party 
met and attacked them, but up to that we did not 
consider that there had been any breach of the law. 

1021.. Mr. Commissioner Shaw.— Y ou are alluding 
to a breach of the common law, irrespectively of the 
Party Processions Act?— That is what I allude to. 
Of course there had been a breach of the law when 
the man put his hands on the policeman. 

1022. Would you consider that it was not a riotous 
assembly when they were beating the drums at that 
hour of the night, when they were told by the police- 
man to stop, and when one of the parties assaulted 
the policeman ?— That was our opinion — that it was 
not. 

1023. Even after all that? — Even after all that. 
That that did not constitute a riotous assembly. 

1024. — Did you not consider that it was calculated 
to cause a breach of the peace ? — Certainly not. Such 
things often occur in this country without a breach 
of the peace ; and I am sorry to say these occurrences 
do take place, which, I may add, is also the feeling of 
any brother magistrate whom I have met. 

1025. Mr. Cochrane. — Such things often occur?— 
These things do occur. 

1 026. And such things do occur, and breaches of 
the peace do take place ? — They do. 

1027. And do you not believe that they are calcu- 
lated to produce a breach of the peace, these party 
processions, knowing the state of feeling in the 
country as you do ’—Certainly, I think they are 
calculated to create a breach of the peace. 

1028. You have judicial knowledge, I believe, Mr. 
Molony, of riots having been caused by these party 
processions prior to this ? — I have not .personal, I 
have judicial, knowledge. 

1029. Were you not present at the assizes or petty 

sessions when the Pomeroy riot was investigated ?— 
1 was. - . . 

1 030. Was there a party procession m that case r— 

Mr. Lowry.— Do not answer that question. I pre- 
sume there was, for the parties were sent to gaol for 
six months. . _ , 

1031. Mr. Cochrane. — Were you in Donaghmore at 

the time when Mr. Lyle was at the head of the dra- 
goons ?— I was not. . 

1032. Knowing that party processions such as this . 
Mr. Davison. — Such as what? 

Mr. Cochrane. — Such as this marching. You have 
stated that it was calculated to cause a breach of the 
peace ?— I did not state it was. I said such are cal- 
culated to create a breach of the peace. 

1033. Mr. Commissioner Kelly. — Youhave sworn 



Second Pay. 
May 17. 

George Arthur 
Molony, esq. 
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Sscond Day. that this particular transaction was not, and you now 

say that processions are, calculated to create a breach 

itfay 17. 0 f peace ? — No, I do not. 

Geoige Arthur 1034. Such as this?— Such processions are calcu- 
Molonv, esq. lated to create a breach of the peace. 

1085. You say then that processions such as this are 
calculated to create a breach of the peace ? — Some- 
times they are, 

J 086. Will you tell me why this particular ono was 
not? — I was about to explain to you that on this 
particular occasion it was unexpected. 

1037. Unexpected? — Yes; unexpected. 

1088. Do you say that its being unexpected makes 
any difference as to the legality of it ? — The authori- 
ties had no knowledge of it, and it was not on a stated 
day. 

1039. Have you not heard that it was premeditated ? 
Was it not sworn ? — I never heard it. 

1040. Did you not bear that a party from Pomeroy 
met a party from Castlecaulfield ? Was not that 
premeditated ? — I did hear that, certainly. But what 
I mean is, that this did not take place on a stated day, 
and no word of it reached the authorities. 

1041. Having heard that it was premeditated, is it 
not a fair inference to draw from it that the party 
coming from Pomeroy to meet the Castlecaulfield 
party at a given point was calculated to create a breach 
of the peace ? — It may have been personally known 
between the two parties, but publicly known it was 
not. 

1042. Was it not told to the police?— The police 
generally get the first information, and they would 
have been on the gxd vine if they had heard of it, and 
had force to prevent it. 

1043. Do you not think it was premeditated on the 
part of the two parties who were to meet ?— I cannot 
say that it was. 

1 044. You had that evidence at the petty sessions ? 
— What evidence ? 

1045. The evidence of the junction of the two 
parties.— Yes. 

1046. That being the case, do you not consider that 
the parties having so met there was likely to be a 
breach of the peace if they persisted in going on ? — 
That was not stated before the magistrates. 

1047. Did you hear it stated by O’Neill ?— No. I 
heai-d at the petty sessions that the parties were 
advised by O’Neill to retire and to cease drumming. 

1048. Mr. Commissioner Si-iaw. — You do not think 
they disobeyed the order?— He met them when they 
were coming back on their way home, having met the 
Castlecaulfield party, and advised them to stop beating 
the drum. 

1049. Mr. Cochrane. — It was sworn to you at the 
petty sessions that the party was desired by O’Neill 
to quit playing ?— No ; they were not desired— they 
were requested to stop playing. 

1050. Requested ?— Yes, and that they did stop 
playing. 

Mr. Cochrane — Thackaberry stated differently. 

Mr. Commissioner Shaw.— He stated that some of 
them did and some of them did not. 

Witness. — Exactly ; that is the evidence. 

1051. Mr. Commissioner Kelly. — Do you consider 
that an orderly party some members of which would 
continue to play after being so cautioned, do you 
consider that it was not a riotous assembly ? — I do. 

1052. Do you consider that it was not ?— It was not. 
1058. Do you consider that such a collection of 

people as was there on that occasion was calculated 
to cause terror to the people ? — There was no reason 
why it should cause any terror. 

1054. At that hour of the night? — No, 

1055. Do you believe that still?— I do. 

1056. Have you heard the evidence of O’Neill on 
that point? — I heard all the evidence. 

1057. Did you hear him state that lie apprehended 
that there would be an attack ?— He was afraid, I 
think, that there might be a collision. 

1058. Fearing that, do you consider still that that 
was not a riotous party ?— I do. 



1059 And not n party to cause terror to the 
able inhabitants ? — Ido. 1 uce ' 

1.060. Do you consider that it was not calculated in 
produce danger to the tranquillity and peace of th P 
mhabitan ts <— That is another matter. I dare sav ii 
might he the cause .of a breach of the peace- 
might give such offence ; but if they were left in 
themselves I do not believe that there would haw 
been any breach of the peace. e 

T,*, 061 -, v ^ la * do you meim by left to themselves 9 

If they had not been attacked by another party ’ 
1002 From what you have heard of the case what 
do you believe provoked the attack ; was it the hem 
ing of the drum ?— Well, that is my belief. 

. 106 3- Did you at the petty sessions ask the ques 
tion whether it was calculated to create strife or cause 
animosity between various classes of Her Maiestv’s 
subjects ?— I cannot state that I did ; I think that 
that was put from the chair. 

1064. Do you believe that it was put ?— It was put 
in some way— in some way; perhaps it was put by 
the Sessional Grown Prosecutor. J 

1005. And not allowed to be answered ?— I do not 
know that ; O’Neill answered that it did not cause 
him alarm. 



1066. Did you hear the question put, whether it 
did cause alarm in the minds of the people in the 
locality ?— I did. 

. Did you hear him prevented from answering 
it?— I heard Mr. Brooke say that he could not 
answer for what was in the minds of anybody but 
himself. J 



1068. Then the question was not answered ?— The 
question was not answered. 

1069. The Court would not permit it to be answered ? 

—I do not know that. I stated the remark he made, 
put what interpretation on it you like. He said he 
could not answer for what was in the minds of any- 
body but himself. J 

1070. Was not that tantamount to preventing him 
from answering the question ? — It was not mentioned 
in any such light. 

1071. What light was it put in ? 

1072. Mr. Commissioner Shaw.— Y ou say that he 
was not prevented from answering ?— My belief is that 
he was not prevented, and that if the question was 
pressed again he would have had every permission to 
answer it. 

1073. Mr. Commissioner Kelly.— Do you believe 
that still?— I do. 

1074. Was it not pressed by Mr. Young?— No. 

1075. Mightjit have been pressed? — I do not think 
it could have been done without my hearing it. 

1076. Did you put this question, “Did the Pro- 
testant party do more than defend themselves?’— I 
think, as well as I recollect, that the constable stated 
that the Protestants did nothing. I asked did they 
not defend themselves ? They did, I think, was the 
constable’s answer. 

1077. Did you put this question— Did the party do 
more than defend themselves ? — I will not swear 
positively as to the exact words. 

1 078. You may have used those words ?— I may. 

1079.. Mr. Reardon . — You do not recollect whether 

you put the question in those exact words, but it was 
to that effect? — I made the remark, did they not 
defend themselves ? I may have used those very words. 

1080. Do you consider that the public at large 
would not have more confidence in a bench composed 
of two resident magistrates ? 

Mr. Commissioner Kelly.— I do not think that 
question should be asked. 

Witness . — I may state that it was with very great _ 
regret that the magistrates felt they had not the 
power to punish the opposite party. 

3 081. Mr. Commissioner Kelly. — Then you think 
they had not the power ? — They had not the power. 

1082. You consider so ? — I consider so. I know it. 

1 083. Mr. Commissioner Shaw. — That they had not 
the power to do what?— To return the Protestant 
party for trial. 
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108-1. Mr. Reardon . — Are you still of that opinion? 
_I am still of that opinion. 

1085. Notwithstanding the opinion of J udge Keogh ? 

Mr. Lowry— He had not the facts before him. 
Witness . — I will state that 

Mr. Commissioner Kelly.— A ny statement you 
like to make I am very willing to hear. 

1086. Mr. Carleton— Mr. Molony, have you any ob- 

jection to state any observation that took place in the 
magistrates’ room 1 — I really think it may be given to 
the whole public; .but I thought when the magistrates 
were together as a jury, that it was not right or correct 
to state it • 

1087. There was, then, adifferenceof opinion mthat 
room ?— On the law of the subject there was. 

1 088. Did any one of thejmagistrates on that occasion 

consider that it did come within the meaning ex- 
pressed in the summons — an unlawful assembly ?— 
We argued it fully. . 

1089. Did it come within the meaning of an unlawful 
assembly? — No. 

1090* Or a party procession? — No, not under that 

tC 1 091. There was one magistrate who differed from 
the rest? — There was a magistrate who came biassed, 
to a certain extent, against the Orange party, and he 
wished to return them ; and if you choose to press 
for that gentleman’s name, I will give it you. 

1092. He said that he was biassed? — Because he 
knew the parties. 

1093. ' That was the gentleman who wanted to send 
them for trial ?— It was ; and now if you choose to 
ask me, I think it but fair to give that gentleman’s 
name. 

Mr. Lowry. — There is not the least objection to your 
giving his name. 

Mr. Commissioner Shaw. — Now, if you wish to give 
his name you may do so. 

Witness.— Mr. Lyle was the gentleman who wished 
to return them. 

1094. Mr. Cochrane. — Then, Mr.Molony, the opinion 
of the magistrates was recorded ?— Yes. 

1095. And the case was dismissed on the merits. 
Are you not aware that you had no power to make 
such an ovder as that? — I am quite unaware of that. 

Mr. Cochrane. — They might have refused the 
informations, but they could not dismiss the case on 
die merits. 

1006. Mr. Commissioner Kelly. — Allow me to ask 
two or three questions on the instructions, “those 
with arms or drums should be arrested." You say 
that you carried out those instructions— Do you see 
that those with arms or drums should be arrested ? 
—Yes. 

1097. Do you not consider that these instructions 
applied to this party having drums ? — Certain ly not. 



1 104. You say that you were aware that this sum- Second Day. 

mons was for an offence at common law? — So it — ; 

appeared. 

1105. Can you show me anything in these instruc- George Arthur 
tions as to directions to the magistrates in offences Molony, esq. . 
at common law ?— There are none whatever. 

1106. How then could these instructions have 
guided you on this inquiry ? — Because they are ex- 
plicit there. 

1107. In cases coming before you as violations of 
the Party Processions Act, but this summons was not 
under the Party Processions Act. How could these 
instructions which are headed — “ Instructions for the 
guidance of Magistrates in suppressing party proces- 
sions. The 13th Vic., c. 2, points out the offences 
that fall within the provisions of that Statute" — have 
been the slightest guidance to you in this case ? Is it 
not the fact that these instructions are for offences 
under the Party Processions Act ? — Yes. 

1108. Is it not the case that this summons was not 
for an offence under the Party Processions Act?— 

No ; it was for a riotous assembly. 

1109. How then would these instructions have 
guided you at all in deciding whether the parties were 
guilty of an offence at common law ? — I do not think 
that the magistrates went into these instructions. 

We considered the law according to the rules of com- 
mon sense and justice, and came to a decision. 

1 1 1 0. The effect of the Party Processions Act was 
not to render legal anything that was illegal before ? 

— I suppose not. 

1111. Cannot an assembly be unlawful though it 
is not within the Party Processions Act ? — I suppose 

s°. , . , 

1112. Then how could these instructions, which 
are for violations of the Party Processions Act, be a 
guidance to you as to whether an assembly was illegal 
at common law? — We took it as such. 

1113. I want you to explain how you make out 
that these instructions could have been considered by 
you in a case which is for an unlawful assembly at 
common law ? — No ; but the original party— that first 
assembly— was not illegal, and the second assembly 
was. It was the officer of the Crown who filled the 
summons. 

1114. And that was the matter before you? — Yes. 

1115. That was at common law; how could you 
have considered the instructions in a cose at common 
l aw ?_We had two parties before us summoned on 
different sides, and we dismissed the case against one 
of the parties. We did not consider that they had 
broken the Act, and we thought the assembly was not 
unlawful at common law. We returned those that 
had committed a breach of the peace. 

1116. Can you give no other explanation ?— I can- 

— lOt. 

1 1 17. Do you consider that these instructions are 



Referring to another paragraph in these instructions, 1 1 Cl. Do you 

it is evident th.t " drtm S "m tbis passage refers only for your guidance for offene^ at common law as well 

as under the statute ’—Certainly not. 

1118. When the parties are charged with an offence 
at common law how can you make out that to have 
guided you at all?— I can give no other explanation. 

1119. Will you allow me to ask you what is your 
view of the law with regard to unlawful assemblies ? 
—My opinion is that the party must be collected 
together to do some overt act. 

1 120. Must that act be an illegal act ? — It must of 
course be an illegal act. 

1121. That is your view that the party must be 
assembled to do an illegal act ?— Yes. 

1122. Do you consider that a lawful assembly, 

which, though it may otherwise be legal in itself, is 
calculated to lead to a breach of the peace . — That is 
an abstruse question. , . 

1123. Do you not consider m this case that what 
did take place when the conflict occurred constituted 
a, riot — when thev came to blows on the first and 
second occasion, made this an unlawful assembly ?— 
As to one party I do, as to the other 1 do not. 

1124. Do you conceive on the evidence before you 
that the six persons or the five persons having been 



to drums playing party tunes. . 

1098. And that does not apply to a procession like 
this ? — They must have arms. 

1099. To the best of your opinion, these drums in 
this case did not come within the instructions, because 
they were not playing party tunes ? — Certainly not. 

Mr. Commissioner Shaw. — I do not think the Act 
of Parliament says that, but these instructions do. 

1100. Mr. Commissioner Kelly. — Your construc- 
tion is, that if they are not playing part)' tunes on 
the drums they do not come within the Act ? — No.. 

1101. The summons in this case was for a mis- 
demeanor at common law ? — Yes. 

1 102. Will you tell us what in your opinion is the 
difference between a summons for an offence . at com- 
mon law, and an offence under the Party Processions 
Act? — An offence at common law meant that they 
should have been there for a riotous purpose, or with 
the intent to do some illegal act. 

1103. And to constitute an offence under the Party 
Processions Act, they should be attended with some 
of the circumstances enumerated in the Party Proces- 
sions Act ? — Exactly. 
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ioond Cat. seen in the parly shortly before the riot, was not cretion that the parties had a perfect rislif 

- evidence to go to the jury against them? — If I had semble as they did?— I will not snv 



j,.., 17 *" 8 U ,"“°j “*/ u S“ UJJl oucmi — - 1.1 i iio.u ocuiuic us way uiu r — 1 win not sav nositivoi,, „ 

y ' thought there had been an unlawful assembly I they had a perfect right, but to the best! of mv «■ • 

rge Arthur should have been the first to return them for trial. they had a perfect right. 3 opinion 

my, esq. 1135. Do you consider that these persons having 1142. And that you would not be justified i 

been identified as having been in the procession three turning informations against them ?— .TW m le ‘ 

minutes Wnva raffia.. .1 *!.«**!. it: . .... ° WES OUT 



minutes before the affray— do you consider that there feeling. We were all most anxious to do sn 
was not a case to go to the jury that they were in the had power. u we 

affray ?— I do not consider that there was a case to 1143. The order was that Steenson Rainev dw.ii 

goto the jury. I think in a case which comes before he prosecuted for an assault on a policeman in uT 

the magistrates to take informations they are not execution of his duty ?— Yes. That was the dnrit- 
bound to return the parties for trial unless there is a 1144. Should not that have been entered T 
bona fide case to go to the jury. We would be taking book ?— It should. Strictly speaking it should i,f 
away the liberty of the subject if we did. entered. 1 S n should bo 

1126. Then in your opinion these parties not 1145. Have you seen the book ?— Yes 

having been identified as being present at the affray, 1146. Is it entered ?— It is not 

mere was no case to go to the jury against them?— 1147. Did you hear the evidence of Mr (V n 
0e fS&«* even h J ad been identified - Moore ?-I did. But I know nothing about it further 

1127. Supposing they had m fact been identified than that die decision of the magistrates was r 
as being in the affray, would there have been no case have stated. 

to go to the jury against them ?— No, because they had 1 1 48. Mr. Commissioner Shaw.— A nd that Stein 

done no megai act whatever, and they were illegally son Rainey should be returned for an assault on 
attacked on the highway by a riotous party who had the policeman in the execution of his duty, and the 
t0 attack .^ em - case dismissed against the other parties ?_Yes 

. 1 1 28. Do you consider that if a procession march- 1149. Mr. Commissioner Kelly You 'know 

telf« 52?*.“® attacked by another party, who nothing more ? — I know no more than appears in the 

take offence at their marching— do you consider that entry in the book at the time. 

b r, Ug t , t0 f° , a T 7, °/ may defend them ’ 115 °- Do consider that a shot being fired 

IlM i ! decl l, “ e 40 “ sw , er that question. would be any ground for inquiry as to whether the 
tacked St' thM P*»V '*? “ procession caused alann—it TO8 said that tile, fired a 

tothefeht . « “ e m motive part shot ?— It was after ail was over two shots wta-e fad 

imfLafistlS-, If SS ““ e t0 g0 *° tte ' ,hm oonstables ware going into Dungannon 

STthat hrfer. f ttey d ° was no Mate- H « Mated that he heard the shots hut none 5 them 

S ri , • could state where the shots eame from. 

Left niflfw, 1 . n !■ 1 J °“ . <md ' ,r , * T“‘ Ppre ' >151. Do you consider that during the whole 

wiwore &htiuu^ : sworn pel ratal, that these hvo time of this transaction the Protestants were not 
1130 Mr iV.ria . gmlty of any riot ? — That is what we felt, and that tve 

they wr, not » JrnnLY. I know that had not the power of punishing them, 

they were not identified. Butsuppose they were, do 1152. How long have you boon a resident ma»is 

you not consider that they would bo gailty of a riot train ?— Four yeat? 7 ° 

ddn°g m no °SeS ““1 7"?. : ,h “ 1153 - H “™ look* into the law on the sub- 

113“]^ ™u^o™fdI f? efe “ dm f “ lamse *™' of riots ?-Tes. I have looked into some of the 

evidence of O'Neill f J °“ iacl '?" d * h6 «nd I gave my decision according to ray 

evidence ot o Neill, that numbers were collected at judgment. b ■ 

fcw ““nfST t * r 7- ,' vh ° U64 ' Ml ' Commissioner Shaw.-Do you consider 

iios wem “, d i *“ S docuI “ M to he conversant about all partypro- 

aemwnil i “ fll ? m cessions ?_Yesf we consider it to apply to all such 

* , d ? y c ™.? ld “ tbat wben after the con- processions as are illegal. * 3 

drum &ey did no n t become w”, they ^?V h ? 1155 ‘ And * suppofe you considered .that this was 

do not consider that they were. The! weTontk “I Xfi * W ^ *"TT*T ? “ Ye f ’ ,r ® T 

way home at the time ' iney weie on their JIM. Did you conclude that, not falling within the 

1133. Did you net's,, that beating the drum was M-We' M ^ ™ S! 

. Ml ' Commissioner Snaw.-Any person reading 
Mr Commissioner Sjtaw i-ef + htt i be dld ’ anc j document would come to that conclusion. But 
S note3 ’ and 1 d0 not at ^ ag'-ee with that document. It is cal- 
culated to mislead the magistrates. 



read the witness’s evidence to that effect. 

1133. They were told to cease beating the drum ? 
— Iney were requested to do so. 

1134. Do you consider that continuing to beat the 
drum after bong cautioned by the policeman to cease, 
djd not render the assembly illegal?— If I thought 
so I should have returned them for trial. 

1135. You do not consider that rendered the 
assembly illegal ? — I think not. 

1136. Although it was calculated to occasion a 

collision?— I stated that such things generally 
occasion one. 6 b * 

1187. In fact there was a riot on that dav ? There 

was a riot. J 



Mr. Commissioner Kelly. — I concur in that ob- 
servation. 

Mr. Lowry . — But surely unprofessional gentlemen 
may be excused from acting under those instructions. 

1157 . Mr. Commissioner Shaw. — You act under 
these instructions ? — We do. We felt in this case we 
could not return the informations. We should have 
been very glad if we thought that we had legal power 
to return them. 

1158. Mr. Loiory , — These five men were identi- 
fied ? — They were. 

115 9. If it had been proved that any of the others 
took part in the affray would you have committed 



1138 Ynn h«n mtetej j. , . l001i P art 311 ttie attray would you have committed 

revoked tha riot was fljf boSg rf S dmm * e " 1 f _Indi,idu ‘ 117 1 wouId aot ' 1 wdl sp “ k f " 

1139. *** c ri d v 1160. Mr. Commissioner Shaw Would yon if 

men the other parties summen ey i aSSaUlt ii <i ^ P ° J Ce " bad S one beyond defence ?— It would have bo- 
I believe they wem ™ 611 P resent a riotous assembly thao. 

1140. i. , , . , 1161 - Mr - Commissioner Kelly. — Your view of 

they were present made the assa ?jJ t at which the law is that though it may have provoked the other 

—No, I do P not tb assemW y an illegal one ? party to attack them— though it caused this riot— the 

1141 Is it Rimnlv •ra-n.vra • v . assembly was not illegal ?— It was not proved to us 

opinion then as a maC in P th ’ ^ T 5t y ° Ur was calculated to produce it 

P «n, a matter in the exercise of your dis- 1 162. You said that such things were calculated to 
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produce collisions, and you said that the drumming 
in this case was the cause of the riot ? — That is, in 
my own opinion. 

1163. And although the drumming caused the col- 
lision, you were of opinion that inasmuch as the Ca- 
tholic' party were the attacking party, you had no 
power to return the other ? — That was our impres- 
sion. 

1164. Mr. Cochrane. — I will put this question 
through the Court— When you aud your brother ma- 
gistrates consulted as to this case, you were aware of 
the difference between a party procession and an 
illegal assembly ? — I will not answer that. 

1165. You were aware of the difference between 
party processions and an illegal assembly ? — I cannot 
answer for the others. 

1166. You were aware of it ? — Yes, I was. 

1167. If you were not you would not have sent the 
other party for trial for riot and assault ? — No. 

1168. You were perfectly aware of the distinction 
and difference, and yet, being aware of the particular 
facts, you say you were guided by these instructions 
as regarded the Protestants ? — You ask me whether 
I know the difference. One comes within the mean- 
ing of one Act, the other within the meaning of the 
other. 

1169. Mr. Commissioner Shaw. — You have given 
a full account of what took place. You considered 
both views of the case, whether the parties were guilty 
at common law or under the Party Processions Act ? 
—Yes. We took a common sense view of the law, 
and considered that but one of the Protestant party 
committed an illegal act. 

1170. You discussed the matter on the point you 
were not agreed on, and after you came to a conclu- 
sion you came into Court and gave your decision. 

J171. Mr. Cochrane. — Was that document (the In- 
structions) referred to ? You say it produced an effect 



on your mind ? — My belief is, that it was referred to 
because we asked particularly whether there were 
any arms, emblems, &c. ; so it must have been ope- 
rating on our minds. 

1172. Then you considered the case as a party pro- 
cession, and not as an illegal assembly?— As to the 
original party. 

1173. That is the Protestant party? — Yes. 

1 174. It was then as a party procession and not as 
an illegal assembly that you dismissed the case ? — Yes. 

Mr. Commissioner Kelly. — We have procured 
some documents which will clear up a great deal of 
the matters. First, we have got die original infor- 
mations; then we have the recognizances to appeal'. 
There are a number of them entered into by the 
Catholic party. The informations detail all the facts 
that we have heard. The recognizance in Steenson 
Heaney’s case recites that he was sent for trial for an 
assault on a police constable in the execution of his 
duty. The information states the transaction with 
regard to Steenson Heaney, but it does not state 
that he is charged with anything. 

That corroborates entirely the parol evidence. 
The reason that I raised the question was that by 
the book it would appear that he was returned for a 
riot and unlawful assembly. It appears from the re- 
cognizance he was returned for an assault on O’Neill 
in execution of his duty. 

Mr. Lowry . — The course we propose to pursue is 
this : — We have examined the resident magistrate. 
There are two other magistrates present. We will not 
examine them. Mr. Brooke is unfortunately prevented 
by illness from attending. We do not think it neces- 
sary to take up public time by corroborating the evi- 
dence which has been already given. The othermagis- 
trates are here to answer any question that may be 
asked of them. But on the part of the two magis- 
trates for whom I appear I close. 



Alexander M'Kensie Lyle, esq, J.r., sworn, and cross-examined by Mr. Reardon. 



1175. Were you one of the magistrates on the 
bench at the Petty Sessions at Donaghinore on tire 
1st of October last ? — Yes. 

1176. Five of the parties brought before you on 
that day were summoned for forming part of an ille- 
gal assembly at Donaghmore on the 17th of Sep- 
tember ? — I am aware of their appealing before the 
court ; I think that was the charge. 

1177. Were they not summoned for an illegal 
assembly ? — I cannot take upon me to say what the 
the nature of the summons was. 

1 178. You heard O’Neill give his evidence? — I did. 

1179. Do you conceive that it substantially corre- 
sponded with the evidence which he gave at the Petty 
Sessions ? —I conceive that it was perfectly correct, 

1180. Do you think that the entrance of the drum- 
ming party into the town at night was not calculated 
to create a disturbance there ? — I think it was, and I 
have at all times disapproved of such conduct 

1181. Do you think it calculated to create a dis- 
turbance, and to lead to a breach of the peace ? — I do 
not think that on that occasion it should have done 
so, inasmuch as it was an unexpected occurrence, so 
much so that had I the slightest knowledge of it I 
should not have left home. 

1182. Do you think that coming in there upon 
that night at the hour of 9 o’clock was calculated to 
lead to a breach of the peace? — I must admit that 
there are some parties in my village of strong opinions. 
I feel anxious to give every information to the Com- 
missioners. From my local knowledge I am aware 
that strong feelings, on both sides, exist in my vil- 
lage. 

• 1183. Do you think that the entrance into the vil- 
lage of that party was calculated to lead to a'breach 



of the peace ? — I think that it ought not to have taken 
place. 

U84. Do you think that it was calculated to alarm 
the peaceable inhabitants? — I certainly think they 
might take alarm. 

1185. I dare say you are aware whether your own 
family were alarmed by their entrance that night? — 
My family were not alarmed until a riot took place. 

1186. Do you think that their coming into it was 
calculated to alarm the inhabitants? — Well,Ilhinknot. 

1187. Was not the first assault committed that 
night the assault committed by Heaney. Is not that 
the evidence ? 

Mr. Commissioner Shaw. — That was the evidence. 
There is no controversy on the subject at all. 

1188. After Mr. Moore had stated the case, and 
the evidence had been heard, and the magistrates had 
retired, for what offence did you propose to send them 
for trial?— I was of opinion that what took place in 
the magistrates’ room was private. However, Mr. 
Molony has stated to the Court that the matter was 
fully discussed, and opinions put forward not only by 
myself but by the other magistrates. I think the 
opinion put forward by myself and the other magis- 
trates — by all of us — was, that we were most anxious to 
carry out the law. I differed to a certain extent as to 
the charges against the two parties brought before us. 

1189. And you fully discussed the matter?— Fully. 

1190. Mr. Reardon. — Were you first in favour of 

returning the parties to trial for 

Mr. Commissioner Shaw.— It would be better if you 
would let Mr. Lyle tell you what his impression of it 
was. , 

Mr. Reardon. — I should wish him to answer this 
question first. 



Second Day. 
May 17:. 

George Arthur 
Molony, esq. 



Alexander ’ 
M'Kenzio 
Lyle, esq. 
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Second Day. Mr. Commissioner Shaw. — It appears to me that 
you are preventing him from answering the question. 

Mail 17 ~ Witness . — There were two parties before us. We 

Alexander were unanimous that the Roman Catholic party should 
M'Kenzie be sent for trial. Then O’Neill’s evidence was put 

Lyle, esq. forward strongly as to the other four parties. Heaney’s 

question I will not mention at present ; we were unani- 
mous about him ; and we were of opinion that re- 
turning him for a charge of assault against a constable 
was a more serious offence than the case as it appeared 
before the Court. 

1191. Mr. Commissioner Shaw. — Than the case 
charged ? — Than the case charged. 

1192. Refresh your memory by the Petty Sessions 
Book. — I see here they are charged with a riotous 
assembly on tire night of the 1 7th September. 

1193. Mr. Reardon . — Were you of opinion that he 
committed that offence ? — We were unanimous, to the 



best of my recollection that at the time Reaney pushed 
or assaulted the constable there was no riot, and no- 
thing illegal had occurred. We were unanimously of 
opinion that nothing whatever illegal occurred up to 
that time. 

1 1 94. You concurred in that ? — Yes ; in fact Reaney 
was drunk, and he should have been arrested as a 
drunken man. 

1 1 95. Mr. Commissioner Shaw. — Was that stated 
to the magistrates? — It was stated, but whether at the 
Petty Sessions I do not remember. 

1196. Mr. Commissioner Kelly. — Was there any 
evidence of it? — I cannot tax my memory as to that. 

1197. Mr. Davison .— It does not appear in the in- 
formation that he was tipsy. 

Mr. Commissioner Kelly. — Nor is there any evi- 
dence of it. 



James O'Neill. 



Sub-Constable O'Neill was recalled, and examined by Mr. Commissioner Shaw. 



1 1 98. Do you recollect on the investigation before 
the magistrates whether you told them that Reaney 
was drunk or sober? — I never told them any such 
thing. 

1199. Did you hear any evidence given on the sub- 



ject ?— No. But I beg to explain. I was led to 
believe that the man was the worse of liquor, and 
probably I may have stated so to Mr. Lyle ; but I did 
not state it before the Bench. 



Alexander 
M'Kenzie 
Lyle, esq. 



Mr. Lyle's evidence was resumed. 



1200. An assault took place according to O’Neill’s 
evidence immediately after on the Protestant party, 
and you have it in evidence that at the Cross an affray 
or a row did take place. 

1201. Mr. Commissioner Shaw. — Did you think 
then that the nature of the proceedings changed after 
Reaney had assaulted O'Neill ? — Yes. 

1 202. Will you so far as you like tell us your im- 
pression of. them ? — My impression is that from 
O’Neill’s evidence the men Dilworth, M‘Atee, and 
Stewart were doing nothing. M'Atee, I think, was 
stated to have had a drum. I cannot take upon me 
to say whether it was proved that he was beating it 
The impression of the magistrates was that he had 
not committed any offence. 

1203. Mr. Reardon. — Were you of opinion on re- 
turning to tire room that he had not committed an 
offence? — I am free to admit that I felt disposed to 
return him for trial. I am no lawyer, but the common 
sense answer I would give is that he had com- 
mitted an offence of a more mitigated form. 

1204. You felt disposed to return him for a more 
mitigated offence ? — Yes. 

1205. You expressed that wish to your brother 
magistrates ? — Yes. 

1206. And, then did you discuss the matter? We 

did. 

1207. Was that after you had disposed of Reaney’s 
case ? — I cannot say that Reaney's case was disposed 
of before the others. W r e talked of all the matters 
before us. 

1208. Mr. Commissioner Shaw.— I t seems that 
there was no important discussion as to Reaney’s case, 
or the Roman Catholic party. The magistrates were 
unanimous as to that, and the only discussion was 
upon the others ; whether it was before or after is 
immaterial. Your first impression was, and your 
suggestion to your brother magistrates that you should 
commit them for trial ?— That was my view. We 
discussed the matter, and having discussed it, and 
discussed it fully, the Chairman concurred with me to 
a certain extent, and the other magistrates all con- 
curred up to a certain point. 

1209. Mr. Reardon. — How far? — They considered 
that O’Neill's evidence perfectly exonerated the parties 
of any charge. 

1210. Was not that, differing from you, and not 
agreeing with you ? — You asked me to point out to 
you how far they concurred. 



1211. Mr. Commissioner Shaw. — I think that 
comes in with a “ but”?— That is exactly the im- 
pression I wish to convey. 

1212. Mr. Reardon. — But you were satisfied that 
O’Neill had proved a case against them ? — I was verv 
peculiarly situated as to Donaghmore, a great number 
of the parties being my own people. I may say some 
on both sides, and I did feel regret tliat such an 
occurrence should take place in my absence, and pro- 
bably I was earned away by my feelings to a certain 
extent, and would have gone further than the other 
magistrates who were not so locally or personally 
connected with the matter. 

J213. Mr. Commissioner Shaw. — 'Which way did 
they carry you ?— I think to punish all parties. I 
have stated that I am no lawyer ; I said so at the 
time ; and that I had received instructions from the 
Castle personally. Some of our brother magistrates 
thought that these instructions did not bear the con- 
struction I put on them. I was referred to those 
instructions. 

1214. Mr. Commissioner Kelly. — Are you alluding 
now to the document produced by the last witness?— 
Yes. The magistrates viewed these instructions to 
an extent different from what I did on the occasion. 

1215. Will you tell us what your view and theirs 
was ? — I was asked what offence did they commit. 
We did not discuss it in a legal way but in a common 
sense way. 

1216. Mr. Commissioner Shaw. — Having regard to 
the instructions what offence did they commit ?— 
Having regard to the instructions. 

1 217. What did you say ? — I must admit that I had 

a feeling that the unfortunate occurrence would not 
have occurred had that party not come into the town; 
and although exonerated by O’Neill, that that party 
should be 

12 1 8. Returned ? — Yes ; but I must say on a miti- 
gated charge for a mitigated offence. 

1219. Mr. Reardon. — Had you, on returning to the 
room, any doubt that that was the cause of the dis- 
turbance that occurred in Donaghmore on that night? 
— My opinion is, that both parties were guilty of the 
affray or row. There was unquestionably evidence 
of an illegal assembly at the latter end of the trans- 
action. 

1220. You do consider both parties guilty?— Yes. 

1221. Mr. Commissioner Shaw. —You consider both 

parties guilty of an illegal assembly at the later period? 
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That -was my impression. The magistrates consi- askedme to attendatthe Donaghmore police barrack SecosdDati 
,.L that there was not a violation of the instruc- to sign the summonses when he would prepare them. — 

flora and that these parties had a perfect right to go 1239. Mr. Commissioner Suxw.-Did you do so ? “v*- 

, ’ Is it necessary to have any reference to their — I did so ; I think, although being very anxious, to Alexander 

no ’ - -’-1 o bring all parties to justice, I had a personal feeling si'Kenzie 



took that in the matter, and I apprized him, as' I remember, to Lyle, esq. 
into consideration in determining what decision you have the summonses served on a particular person 
1U .. . n nr-- wVir. Vind ViPP.n fnrtv-Aicfbt. vears in mv family s service. 



would come to ?— Yes. 

1228. Mr. Reardon . — The evidence was that the 
two parties came from different parts of the country ? 



who had been forty-eight years in my family’s service, 
as I abstained from all proceedings until I should 
appeal- on the bench. 

1240. Who was that? — John Nogher. He had 



1224 If both parties turned back, and went the been twenty-five years in my service, and forty-eight 
■me road, would they be both going home ?— Well, years in the service of my family. Patrick M'Cluskey 

not knowing the persons who formed those parties, I and Patrick Connor, two others, were also in my 
rmntsav service. They were my ploughmen. 

1225 Would the Pomeroy road be the way for the 1241. Are they in your service now ?-Yes. They 

Castleeaulfield party? — Some of die Castlecaulfield were not discharged. ...... 

S as it is called; belonged to my village. 1 242. Mr. Rear* ta.-Was it stated for what pur- 

1 1226. Mr. Commissioner Kelly.— The greater pose M'Causltmd and Maunsell were summoned?-I 
liodv of the Castlecaulfield party would have returned really cannot say. .... ,, 

fy the Castlecaulfield roM ’-That is the shorter 1 243 You did not hear what ev, deuce ftey would 
distancetothe Cross. I do not know the name of any give?— I think it was Mr. Moore who obtained all 
of the parties exceptthose charged. I should assume the evidence at the barrack that was likely to lead 
that two out of four would go home in that direction, to a fair decision of the case ; and whatever took place 
One would have been going home with the Pomeroy there, I merely walked in to sign my name to the 
S v-the other lived in my own village. summonses ministerially ; but whatever took place 

1227 Mr. Commissioner Shaw.- What were their with regard to that, or whatever I might have heard, 
names?— One of them is Dilworth— he livea at Tully- I placed no value on it. 

M'Atee lives in the village of Donaghmore; 1244. Do you recollect (hat they were summoned 
Steenson Heaney also, I should have said, from my for a particular purposeful heard it stated here, but 
knowledge of the townlands, that it would have been I really forget whether it was stated at the Petty 
as convenient to go through Donaghmore on his way Sessions. If it was I have forgotten it, and I cannot 
™ to Castlecaulfield. state for what purpose they were summoned Mr. 

I22d Mr Reardon. — Is there ifliy evidence to Moore said, “ I have the Attorney-General’s order, 
show that these two parties belonged to Castlecaulfield 1245. You have heard M'Elwecsnamement,o»ed? 
nv Pnmprov I have no reason to think that there — Yes. • or 

" L distinction between the Castlecnuliieia party 1246. Was he examined at toe Petty Session 5 ?-I 
amHhe Pomeroy party. am of opinion, at least my memory is, teat he came 

? 2 M. Hl doyoncometo know that they belong up 1, ore. The chairman wi^e down h'S nama and 
to the Castlecaulfield party, and not to tile Pomeroy he came forward and said that he was banacl. 

^.According to your recoi.ec, ion was ho 

‘^X^OteXCt^ey belonged to the ^^““mher whether it was stated 
Castlecaulfiefd rather than to the Pomeroy party ?— before die Petty Sessions diat M Elwee saw one of 
Nothing appeared before us officially.Jwill assume ffllT W “ted here. 

““ Cl yofmy doubt toat these four parties 1249. Did you hear it steted before the Petty Ses- 
foimedpartof the procession ? — -I have no doubt now cions that M’Elwee heard a shot fired ?-I heard 



^SjSfi^nodonhtthatfiioywerepresent?- 

"SKf Mr. Commissioner Kxmy-Wha, reason 



persons, Maunsell and “ml. You do not remember what reason they gave? 

bringing this matter before ; wCme in with the unanimous deci- 



bringing this matter before the i-etty oessions. . , , , d ame in w j. t h the unanimous deci- 

1285. Mr. Commissioner Shaw.-DM you sign the of the case &ere 

summonses ? I did ministerially, but I never loo ^ Solicitor and two solicitors defending 



into the nature of the summonses. . . summoned, and I may ob- 

1236. Mr. Reardon . — And you did not charge your- die tw o sets of persons amn® , ^ y ^ 

morrow I went to Mr. Brook, and .M 1 him wh. ne* 'pu* ■ *4»- 



morrow 1 went to Mr. isrooue auu ,\T „„i mpp nre pnfraued I never put a question, 

course he had ordered to be taken. His repty- t 0 the * e ® , d tlie statement here as regards the chair- 



, . a thing does nor exisi. • . . . , , 

’’l’wS. And I suppose in consequence of that the Ses- 
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Second Day. 



May 17. 

Alexander 
M'Kcnzie 
Lyle, esq. 



. more offensive than in any other place ? — I consider 
that the cross represents me as a Protestant as well 
as them. It was erected by my grandfather. 

1253. The chapel is opposite the cross ; do you con- 
sider that the Protestant party beating the drum past a 
cross or a chapel would be an offence ? — I do not find 
it so — not going past either the cross or the chapel. 

1254. As I understand your evidence, the reason 
the magistrates agreed in not sending the parties to 
trial was that they had not been guilty of any offence, 
and that there was no case to go to the jury against 
them '? — O’N eill distinctly swore that they did noth ing. 

1255. Did they consider that the fact of their hav- 
ing been seen in the procession two minutes before 
was not evidence against them? — My opinion is that 
the magistrates did not consider that they had joined 
in the affray. 

1256. Do you not consider that after the first 
attack the fact of the dramming being continued 
in the presence of the Catholic party was directly 
calculated to lead to a breach of the peace? — I think 
the evidence is that two individuals, Patrick M'Clus- 
key and another, came out andassaulted them, and then 
the party proceeded, some drumming and some not 
drumming. I am not of opinion that any party was 
coming to meet them of any moment. I think they 
were at the Cross and were waiting for them. 

1257. With regard to these instructions, I think 
you did not concur with the other magistrates ? — I 
entertained a different opinion. 

1258. You considered that those instructions, ac- 
cording to their heading, applied to the Party Pro- 
cessions Act? — I do not know ; I am no lawyer. 

1259. Do you know the distinction between prose- 
cutions under the Party Processions Act and prosecu- 
tions at common law? — There is some difference in 
the punishment. 

1260. Do you consider that this document has as 
much to say to prosecutions at common law as to 
prosecutions under the Party Processions Act?— I 
consider so. 

. 126 !• Were the prisoners there when the informa- 
tions were taken before you on the 3rd of October ? 
— I cannot tax my memory. 



1262. Is it not the fact. that they were not?— I 
not able to say ; but I consider that when inform 
tions are taken before the petty sessions, and tko 
informations are filled by our clerk, he is accountable 
to the Court for his acts, and he sends up the parti! 
culars of the evidence as given there. If it cam " 
from a third party I should be more particular • but 
coming from the officer of the Court, I assumed that 
the tiling was correct when it was sent up to me 

1 263. Mr. Commissioner Shaw.— Y ou consider that 
it is the duty of the clerk to send in the informations 
correctly ?— He has always done so, and I concluded 
that he had done so in this instance. 



1264. Mr. Commissioner Kelpy.— But you will not 

swear that you read them through ?— I will not. 

1 265. Do you recollect whether all the parties were 
before you ?— They came to me as it was convenient 
to them, to get the policeman. Some parties came 
on the 9 th of October. 

1266. In point of fact the bail was taken on the 
5th. The informations were taken on the 3rd?— 
They were sworn before me on the 3rd. They could 
not have been present. 

1 207. You did not intend by doing that to act im- 
properly?— I do not think I did act improperly. 

1268. Do you consider that you discharged your 
duty when the clerk at his house at Dungannon chew 
up the informations with no one by but himself and 
the two policemen, and the policemen brought them 
to you ? —I swore them, being sure that the parties 
making the informations had read them. 

1269. Mr. Cochrane . — Do you consider that the 
continued drumming after the warning of the consta- 
ble was calculafed to annoy and insult the Roman 
Catholic neighbours ?— I consider it a great annoy- 
ance. 

1270. Do you consider that it was don9 for the 
purpose of insulting or annoying them ? — I cannot 
swear as to their intentions. 



1271. Was it not calculated to annoy them?— I 
wish it could be prevented. I would put them down 
on all sides. 



Armitage 
Lennox 
Nieliolson, esq. 



Armitage Lennox Nicholson, esq., j.p., sworn and cross-examined by Mr. Cochrane. 



12/2. You were one of the magistrates who presided 
at the petty sessions at Donaghmorc on the 1st of 
October last? — I was. 

1273. Did you retire with the other magistrates to 
the justices’ room ?— I did. 

1274. You heard the opinion advanced by Mr. 
Lyle on that occasion, that these parties should be 
sent for trial ? — I did. 

1275. Did you assent or object to it ?— We dis- 
cussed the matter fully, and were of opinion that they 
should not be sent for trial. 

1276. For what reason ?— Because they had com- 
mitted no illegal act. 

1277. Was that opinion formed after hearing the 
evidence of O’Neill ?— It was. 

. 1278 - You returned one party for trial; what was 
it you returned them for ?— We returned the Catholic 
party for a riotous assembly. 

1279. They were not riotous among themselves. 
Who formed the other party ?— They attacked the 
other party, and the other party were simply defend- 
ing themselves. 

. 1280 - But surely they must have formed part of the 

riotous assembly. Did the Protestants form part of 
the riotous assembly ?— Certainly not. It does not 
require two sides to form an assembly, as I under- 
stand. 

1281. Were there two sides in this assembly ?— 
There were Protestants and Catholics. 

1282. Was the Protestant party in the riotous 
assembly ? — They were defending themselves. 

1283. Were they in that assembly?— They were 
defending themselves from being attacked. - 



1284. Were they in the riotous assemblage there? 
—Yes ; they were at the time. 

, 1285. And notwithstanding that you did not con- 
sider it your duty to send them forward to trial and 
let the jury decide ? — I can say that there was not the 
least evidence on which a grand jury could find a true 
bill, or a petty jury convict. 

1286. You heard the evidence of O’Neill ?— I did. 

1287. In which he stated that he cautioned these 
people when he met them near Mr. Lyle’sgate? — Idid. 

1288. Now do you know, of your own knowledge 
of the locality, that that was calculated — the beating 
of. their drum was calculated — to annoy and cause 
animosity or bad feeling between Her Majesty’s sub- 
jects ? — I believe it is calculated to cause animosity- 

1289. W'as it calculated' to cause alarm ? — No, 
certainly not. 

1290. Do you mean to say that after the collision 
had taken place that it was not calculated to cause 
alarm ? — I do not mean after the collision. You are 
now alluding to the beating of the drum. 

1291. You say that that was calculated to cause 
animosity ?— The beating of a. drum. I do. 

1292. Was it also calculated to lead to a breach of 
the peace ? — No ; I think it was not. 

1293. Was it calculated to insult or annoy apy 
class of Her Majesty’s subjects? Was it not?— If 
you mean whether they were insulted by it, I say 
they were not insulted. 

1294. What were they? — Annoyed. 

1295. Does not annoyance lead to a breach of the 
peace ?— .The act of beating a drum ought not to 
lead to a breach, efithe; peaces 
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1200 . Was it not calculated to insult? — I do not 
think it was. 

1297. Prom your knowledge of the locality and the 
persons ? — I do not know the persons. 

* 1298. Do you mean to say that if your Protestant 
neighbours beat the drum the Roman Catholics do 
not consider it insulting ?— They would have con- 
sidered it as a great annoyance. _ 

1299. Would they not consider themselves in- 

su lted ? No. I do not see that there would be any 

ground for that. 

13()0. The fact would they consider themselves 
insulted ? — They might do so. 

1301. Do you not believe they would ? — I do not 
believe they would. They would feel annoyed, 
therefore they might retaliate. 

1302. Mr. Commissioner Kelly. — It being an 
annoyance, did they not consider themselves in- 
sulted ? — That may be. 

1303. Does not annoyance imply insult? — I may 
annoy a person without insulting him. 

1304. Would not annoyance lead to a breach of 
the peace ? — It might. 

1305. In this case it turned out that it did 1 — It 
did. 

1306. From your previous knowledge would you 
not consider that the procession beating the dram 
was calculated to annoy and insult ? — It was calcu- 
lated to annoy, but not to insult. 

1307. After the first assault, do you consider that 
the beating of the drum was not calculated to lead 
to a further breach of the peace ? — I consider that 
the party going on towards Donaghmore did not 
know that there was a Catholic party waiting for them. 

1808. Therefore they beat the drum in returning 
towards Pomeroy after tire first assault at Mr. Lyle’s 
gate. What do you believe occasioned the assault 
on the drumming party? — Because they were an- 
noyed at the beating of the drum. 

1309. After that had taken place, do you not think 
that the further beating of the dram was calculated 
to cause a breach of the peace ? — No. They had no 
knowledge of anyone being at the Cross. 

1310. But those persons who assaulted them before 
might have returned on them ? — I do not think that 
very likely. 

1311. There were people in the town?— Yes. 

1312. And Roman Catholics ?— I suppose so. 

1313. Would they not have felt insulted? — They 
may have felt annoyed by it. 

1314. And, like the other parties, would retaliate ? 
—I do not think it very likely. 

1815. But they did so, they collected at the Cross, 
and did attack them ? — They did. 

1316. Therefore, was not the continued beating of 
the drams calculated to lead to a breach of the peace ? 
—I do not go exactly so far as that. 

1317. I come back then to what took place in the 
magistrates’ room. After having heard the evidence, 
you say that you consulted in the room ? — Yes. 

1318. You heard Mr. Lyle state that the Protestant 
party should be sent for trial in a mitigated form ? — 
Yes. 

1819. In what way did you take the different 
cases ? — We considered the whole case together, that 
of the Protestants, and of the Catholics. 

1320. Was it a sort of set off that you sent the 
Protestant for trial on the graver charge, as a set off 
against the opposite party ? — Decidedly not. 

1321. It was not a compromise? — Decidedly not. 
We investigated the cases without prejudice, and im- 
partially, and did not make any set off or compromise. 
We discussed the matter, and Mr. Lyle came round 
to our opinion. 

1322. That it was not an illegal assembly ? — Yes. 

1323. And that there was no riot on the part of the 
Protestants ? — That was my opinion. I was aware, 
of course, that we had other powers. Of course I had 
taken the trouble of reading a little on the subject, 
that we had powers outside the instructions. 



1324. And that you had power to send forward the 
parties for an illegal assembly ? — Yes. 

1325. And yet you did not send the parties for 
trial ? — We considered that there was not an illegal 
assembly, calculated to excite terror. 

1326. Mr. Davison. — Up to the time of Reaney 
putting his hand on the policeman there was no evi- 
dence of any bi'each of the peace ? — No. 

1 327. After that, how far had they to proceed until 
they came to the Cross ? — I suppose about 200 yards, 
or thereabouts. 

1328. From the time that the man put his hand 
on the policeman, at Mr. Lyle’s gate, they had some 
distance to go to the Cross ? — Yes, a short distance. 

1329. From that to the time when they were at- 
tacked at the Cross, was there any evidence that the 
drumming party committed a breach of the peace 
uutil they went to the Cross, and were attacked ? — 
Certainly not 

1330. Mr. Lowry. — The four parties accused, ex- 
clusively of Reaney, was it proved affirmatively or 
negatively whether they joined in resisting the attack? 
—It was. 

1331. Mr. Commissioner Kelly. — You have stated 
fairly that in your opinion the drumming caused the 
first attack ? — Yes, certainly. 

1 332. Do you not think that after the first attack, 
and when the drumming continued between the first 
and second attack, do you not think that it was cal- 
culated to bring on a second attack from somebody ? — 
I think not ; because there was no evidence of the 
party who had attacked them following them. There 
is no evidence that any person followed them. 

1833. My recollection of the evidence is different 
from yours. But your opinion is, that the drumming 
after the first attack was not calculated to bring on 
the second attack ?— I think it was not. From that 
period there is no evidence that they knew of any 
other collection or number of people. 

1334. Had you any evidence that after the first 
attack the town party disappeared ?— No. 

1335. Did they remain within view and hearing ? — 
I suppose they did. 

1336. Was it, then, not likely that the beating of 
the drum the second time was calculated to provoke 
a second collision ?— It was not very likely they would 
have done so, because they were parted by the police. 

1337. Were two policemen strong enough to separ- 
ate them?— No, I think not. 

1338. Do not suppose that I am, in the slightest 
degree, imputing anything to you: I only wish to get 
your opinion on this matter. When you stated that 
they defended themselves, do you consider that they 
had' a right to defend themselves ?— Certainly. The 
evidence is, that in fact both M'Cluskey and the other 
person struck blows. 

1339. Do you consider that when there is an 
affray of this kind between two factions, one party 
being the assailants, and the other actively defend- 
ing themselves, do you not consider that both are 
guilty of riot? — I consider that if one party was 
proved to have made an attack on the other party, 
it would be against common sense to send them for- 
ward for trial. 

1340. Although the original cause of the quarrel 
was the dramming ?— Certainly. The drumming was 
perfectly legal ; they had a right to do it. 

1341. Though drumming had provoked and caused 
animosity, and excited the other party to commit a 
breach of the peace, and the constable having advised 
them to cease it, and blows having been struck on 
both sides, you are of opinion that they were not 
guilty of riot?— I think not. I put the drumming 
out of the question, because it was perfectly legal. 
So that, in point of fact, they were attacked by the 
others and merely defended themselves, and the five 
others were only identified as being with the party. 

1 342. Do you not consider the fact of their being 
with the party two or three minutes before, evi- 
dence to go to the jury that they were in the affray 



Second Day. 
May 17. 

Amitage 
Lennox 
Nicholson, esq. 
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Second Day. and in the riot?— I have no doubt that they were 

there. But, notwithstanding that, I have no doubt 

Ma y 1 7, that they were not guilty of the riot. 

Armitage 1343. Were they not taking part in it?— They 

Lennox were attacked and resisted the Roman Catholic party 
Nicholson, esq. j n self-defence. 

1344. Mr. Lowry. — Did these four men ? Reflect, 
was it not proved to the contrary ? 

1845. Mr. Commissioner Kelly. — O’Neill merely 
said that he did not see them in the collision. 

1 346. Mr. Commissioner Kelly. — Do you know the 
distinction between a summons for an unlawful assem- 
bly and one under tire Party Processions Act?— I know 
that there is a distinction between a charge under the 
Party Processions Act and a charge for an illegal as- 
sembly. 

1347. Were you not of opinion that they were not 
guilty of an uulawful assembly, because they were 
not within the instructions?— We considered both 
cases— both under the Processions Act and under 
the ordinary law — and we considered that we had no 
law for sending them to trial for any act. 

1348. Either under the Party Processions Act or 
for an unlawful assembly? — Neither under the one 
nor the other. 

1 349. Was there any evidence of shots being fired? 
— There was evidence of one shot being fired, but 
where it was nobody knew. 

1350. Mr. Commissioner Kelly. — Were these in- 



structions read before you on that day ?— 1 c^., 
say whether they were read. 

1851. Did you act on these instructions ?—I j 
not remember whether they were actually produced 
in the room or not. I do not think that the instruc- 
tions, so far as I remember, were produced. 

1852. Mr. Commissioner Siiaw. — Was the Party 
Px-ocessions Act alluded to ? — Certainly. 

1358. Mr. Davison. — You had evidence that these 
five or six men of the drumming party were at Mr 
Lyle’s gate ? — Yes. 

1854. How fax 1 is Mr. Lyle’s gate from the Cross? 
— I think rather more than 200 yards. 

1355. Had you any evidence before you that these 
six men took any part in the affray at the Cross?— 
No; I think not. 

1356. Or that they were of the party at the Cross 
when they were attacked ? 

Mi-. Commissioner Shaw. — I am not sure of that. 

1857. Mr. Davison. — Had you any evidence that 
these six men took any active part at the time of the at- 
tack at the Cross? — No; we had no evidence of it stall. 

Mr. Lowry . — I suppose all parties have closed now. 

Mr. Cochrane. — We do not purpose to examine 
any witness. 

Mr. Reardon.— If there was any doubt that the pro- 
cession was calculated to cause alarm, I could produce 
witnesses to prove it; but I do not think it necessary 
to do so. 



Thomas 

M'Ehvce. 



Sub-Constable Thomas M‘Elwee having come into court, was sworn and examined by Mr. Commissioner Siuw. 



1368. Were you present at this investigation? — I 
was. 

1359. Do you remember whether you were sworn 
or not ?— I was not. 

1360. Nor asked any question? — No. 

1361. Had Mr. Moore any communication with 
you before that? — None, sir. 

Cross-examined by Mr. Cochrane. 

1362. Had you any convex-sation with any of the 
magistrates who presided on that day at the Petty 
Sessions, either before or at the Petty Sessions— any 
conversation about the evidence you could give at 
any time previously ? — I do not think that I had. 

1863. Had you any conversation with Mr. Lyle 
about it ? — I do not remember that I had. 

1364. Did you mention the fact of anything you 
had seen to any of the magistrates. Pvecollect your- 
self? — Well, I do not know that I did. 

1365. May you have done so? — I do not know 
that I did. 

_ 1366. May I ask you did you say anything of what 
did take place on that day ? — I was summoned. 

1367. Did you see a gun fired ? — I did not. 

1368. Did you see a gun charged ? — Well, I did. 
Mr. Commissioner Shaw.— We have said that we 

should confine our inquiry to what took place before 
the magistrates at the investigation. 

Mr. Commissioner Kelly.— If he can state that 
the magistx'ates knew it before the investigation it 
would be different. 

1369. Mr. Cochrane. — Do you know yourself, of 
your own knowledge, whether you ever mentioned 
that fact to Mr. Lyle before the investigation at the 
Petty Sessions ?— I do not think I did ; but I did tell 
the man in charge of the station. 

1379. Then you did tell it to O’Neill?— I did. 

1871. May I ask you of what parly the man was 
who charged the gun? 

Mr. Commissioner Kelly — You want to give evi- 
dence as against the magistrates of a fact which you 
did not cross-examine the magistrates about, and 
which was not in evidence before them, and which it 
does not appear they could have known. You should 
have cross-examined them as to that. If you can 
prove that Mr. Lyle or any of the magistrates knew 



that any man, either Protestant or Catholic, had a 
gun on that day, you may do so by the production of 
any witness that you like. 

1372. Mr. Cochrane. — On the evening the assault 
took place, do you remember seeing Mr. Brooke in 
Donaghmore ? — I do. 

1373. Did Mr. Brooke make any inquiry as to what 
took place from you, or any one in your presence ?— 
I think he did: but I could tell him nothing, for I 
was on duty at the barrack. I could tell him the 
noise and such things as that. 

1374. You told him the most you could see?— I 
suppose I did. 

1375. Did you not tell Mr. Brooke that you saw 
the man charging the gun ? — I think I told him all I 
knew. 

Mr. Commissioner Shaw. — Mr. Brooke is notherc. 

Mr. Commissioner Kelly. — Mr. Brooke is not here 
to contradict this ; and unless it was very clearly 
proved it would not effect me much. 

• 1376. Mr. Commissioner Shaw Was not Mr. 

Brooke at your barrack?— Once. 

1 377. Did you tell him everything ? — I did not tell 
him anything. 

1378. Was he there to obtain intelhgence ?— Yes ; 
we produced all the sub-constables. 

1379. Did he take it down in writing ? — I believe 
he did. 

1 880. Do you know whether he did or not ?— I do 
not. 

1881, Was it in the evening he came ? — It was the 
night of the occurrence. 

1382. Mr. Commissioner Shaw. — At what hour of 
the night was it ? — It was between ten and eleven. 

1388. Did he hold an investigation at the barrack. 

—He did. 

1384. Mr. Cochrane. — Did you make any state- 
ment to him. Did you tell Mr. Brooke any thing, 
and if so, what ? — I believe I told him all that I knew. 

1 385. All that you heard— all the information that 
you could give him ? — 

Mr. Commissioner Shaw. — I do not think that you 
ought to go further with this charge against Mr. 
Brooke in his absence. He is not here. 

1886. Mr. Commissioner Kelly. — Was O’NeiU 
present at these times ? — He was. 
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Sub-Constable O'Neill was recalled and examined by Mr. Cochrane. 



Second Day. 



1 387. Do you remember the night that Mr. Brooke 
came to the barrack ? — I do. 

] 388. At what hour of the evening was it ? — About 
half past ten. It may have been not so much, about 
a quarter past ten. 

1389. Did he make any inquiries ?— No, except of 

^i'sOO. Did you see M'Elwee there ? — Yes, he was 
there. 

1391. Did he make any statement to Mr. Brooke 
in your presence ?— Not to Mr. Brooke. 

J 392. You are satisfied of that? — Perfectly satisfied. 

1393. Was anybody with Mr. Brooke? — Head- 
Constable Morris came with Mr. Brooke. I stated 
the occurrence to the Head-Constable. There was 
no person present at die time but the three of us. I 
do not think that he had any conversation with 
M‘Elwee. He may or may not. He had not in my 
presence. 

1394. Mr. Commissioner Shaw. — When he was in 
your presence be had not?— No. 



Sub-Constable M'Elwee. — I said I thought O'Neill May 17. 

was present. 

1395. Mr. Commissioner Shaw. — Were you with Jamcs O’Neill 
Mr. Brooke the whole time ? — O'Neill.— T may say I 
was. We stood in the day-room. Mr. Brooke, the 
Head- Constable, and I. 

139li. Where did the bairack-orderly stay? — He 
was in the kitchen with the remainder of the men. 

1397. Mr. Davison. — You were in the house the 
whole time ?— I was in the street with Mr. Brooke 
part of the time. 

Mr. Commissioner Shaw. — We wish to sift every- 
thing ; but I think it would not be fair, behind Mr. 

Brooke’s back, to go further with this matter. 

Mr. Commissioner Kelly — I think so, too. Mr. 

Brooke is severely ill. 

Sub-Constable O'Neill.— I wish to explain relative 
to the charge of die gun. They reported it to me. 

Mr. Commissioner Kelly. — It is better to say no- 
thing more about it. 



Mr. Lowry, q.c., Mr. Cochrane, and Mr. Reardon, addressed the Commissioners on behalf of dieir respective 
clients, and the Inquiry concluded. 



G 
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Copy of Letter from the Secretary of the Lord Chancellor to the Justices who 
formed the Bench at the Dungannon Petty Sessions, held at Dungannon on the 
1st October, 1866. 



Gentlemen, 

His Excellency the Lord Lieutenant having caused to be transmitted to the Lord 
Chancellor for his consideration the Report of Messrs. Kelly and Shaw, Commissioners 
appointed by His Excellency to inquire into the conduct of the Justices who presided at 
a Court of Petty Sessions held at Dungannon, on the 1 st October last, together with a 
copy of the shorthand writer’s report of the evidence taken before the Commissioners, and 
of the informations returned by the Justices to the Clerk of the Crown for the county of 
Tyrone, I am directed by his Lordship to acquaint you that on careful examination and 
consideration of all the circumstances of the case, he has no difficulty in expressing his 
entire concurrence in the opinion expressed by the Commissioners, that the Bench acted 
correctly in sending for trial on the charge of illegal assembly and riot the nine persons 
against whom informations were directed to be taken for those offences. 

°That the Bench also acted correctly in directing that informations should be taken 
against Steenson Rainey, who appears to have been sent for trial on some charge not 
specified on the Petty Sessions Book, and who pleaded guilty at the last assizes for the 
county of Tyrone to an indictment for assaulting a constable in the execution of his duty ; 
but his Lordship is, however, of opinion that Rainey ought to have been held to bail not 
only for that offence, but also on the charges of unlawful assembly and riot. 

As to the other persons who appeared before the Bench to answer similar charges — 
namely, illegal assembly and riot, his Lordship concurs in opinion with the Commissioners, 
that the Bench was in error in dismissing on the merits the charges so preferred against 
them, though there was the excuse mentioned by the Commissioners for not sending 
Henry Thornbury for trial. . _ 

His Lordship has further directed me to acquaint you that though, in his view of the 
whole, a serious failure of justice has occurred, by reason of the dismissal of .the charge 
against A. Dilworth, James M‘Ateer, and William Stewart ; yet he does not dissent from 
the conclusion at which the Commissioners have arrived, that the Bench acted to the best 
of its judgment, and was not influenced by any improper motive. This conclusion is 
manifestly grounded on the opinion entertained by the Commissioners that the majority 
of the members of the Bench were very imperfectly, if at all, acquainted with the law 
applicable to the questions' the Bench was called on to decide, as evidenced by the 
testimony of two of them, on the recent inquiry. 

As to the conduct of Mr. Lyle, his Lordship is of opinion that he cannot claim — 
neither does he need the same excuse — as his Lordship entertains no doubt that had that 
gentleman been the sole presiding Justice, all the persons summoned before the Bench 
would have been sent for trial on the same charges, except, perhaps, Henry Thornbury, 
and consequently there would not have been the failure of justice which has occurred ; Ms 
error was the venial one of not holding firm to his original opinion, even though his doing 
so would have been unavailing to alter the decision of the Bench, and therefore useless for 
any practical purpose. 

His Lordship has no means of knowing what the exact opinions of Mr. Brooke then 
were or now are, owing to his being disabled by severe illness from appearing before the 
Commissioners. As to those of Messrs. Molony and Nicholson, his Lordship is in no 
such difficulty, they have fully detailed them in their evidence before the Commissioners, 
explaining the grounds for their decision. Before proceeding to consider them, his Lord- 
ship thinks it necessary to state shortly an outline of the occurrences at Donaghmore on 
the night of the 17th September last, as detailed before the Bench at the Petty Sessions 
by the clear, precise, and trustworthy evidence of Constable O’Neill, whose conduct both 
as a constable and as a witness merits the Mghest praise. Between the hours of 8 and 
9- o’clock of that night his attention was attracted by the noise of drums and fifes, - 
apparently coming from a body of persons marching from the direction of Pomeroy 
to Donaghmore, as well as by a similar noise apparently proceeding from another party 
marching from the direction of Castlecaulfield to the same place. The Pomeroy party 
first reached the town of Donaghmore, and instead of marching through it, turned round. 
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at the Cross near the entrance of the town, and inarched in the direction of Castle- 
caulfield ; the two parties met and united a short distance from the entrance to the 
town of Donaghmore, and the united body being headed by two men on horseback and 
accompanied by seven drums and two fifes, proceeded towards that town. Before the 
junction of the two parties the constable who had followed the Pomeroy party a short 
distance, returned to his barrack, which is the last house of the town on the Castiecaulfield 
road, and after a short delay he was followed by the united body, then numbering from 
120 to. 150 persons, marching towards the town to the music of drums; it bein° then 
dark night and nearly nine o’clock. When the two horsemen, who were some distance in 
front of the main body, came up to O’Neill ; he requested one of them to prevent the 
beating of the drums until the party should have passed through the town, his request was 
complied with and the beating of drums ceased, but after a short pause Steenson Rainey 
came out from the main body, caught O’Neill by. the breast, pushed him aside, and called on 
his comrades to beat on, which they did, until, through the exertions of Thornbury the 
drumming was partially stopped. By this time, a third party had assembled, which may 
be described as the town party, numbering from eight to ten, and almost immediately 
a collision took place between the two parties, the town party assailing the others, who 
defended themselves, and at the same time pressed forward towards the town, so that 
both parties became engaged in a serious affray, if not a riot. O’Neill and the policeman 
ihackaberry, however, contrived to separate the combatants, and kept them apart for 
some time, but the drumming party still continuing to advance, again came into conflict 
of a still more serious kind near the Cross, with the town party, whose numbers had been 
by that time augmented. The Town party (comprising all those subsequently sent for 
trial on charge of illegal assembly and riot) being the assailants, striking with their 
hands and throwing stones, and some of the drumming party also striking them. At 
tins crisis a shot was fired, but by which party was not proved, and after some time the 
constables succeeded in again separating the combatants, and in prevailing 0 n the drum- 
ming party to leave the town, which they did, by the Pomeroy road, followed by several 
or the town party ; and after a short interval a second shot was heard, coming from the 
place where both parties then presumably were. The constables were unable to identify 
any of the drumming party who came into actual personal collision with the town party 
on either of the occasions above referred to ; but O’Neill clearly identified the five persons 
who. appeared to summonses before the Bench to answer the charge ’of illegal assembly 
and not as being members of the drumming party, one of them, M'Ateer, baim engaged 
m beating a drum. ’ ° ° fa 



Mr. Molony, according to the short-hand writer’s report, deposed, in his evidence 
before the Commissioners, that on this state of facts the Bench at Petty Sessions came to 
the conclusion that the original drumming party was not a riotous assembly, that it 
\ l - e '' the drui ™ n g party) became a riotous one when the other (the town) party met 
and attacked them, but up to that the Bench did not consider that there had been any 
lireach of the law, save when Rainey put his hands on the constable. That it was not 
a riotous assembly when they were beating the drums at that hour of the night, when 
they were told by the policeman to stop, and -when one of them assaulted the policeman; 
that he, Mr. Molony, certainly did not consider it calculated to cause a breach of the 
peace ; that such things often occurred without a breach of the peace ; that such things 
do occur and breaches of the peace do take place ; that certainly such things are calculated 
to create a breach of the peace; that they sometimes are, but that such an assembly as 
tlmt which occurred at Donaghmore on the night of the 17th September last was not a 
riotous assembly, and that there was no reason why it should cause any terror; that it 
was not calculated to create a breach of the peace; adding, because it was unexpected, 
that the authorities had no notice of it, and it was not on a stated day, even though the 
assembly was premeditated he was of opinion that such a collection of people as was 
assembled on the occasion should not cause any terror at such an hour of the night, and 
-in ° f , opinion ; and that though he heard the evidence of O’Neill; that he 
(O Neill) was afraid there might be a collision, yet he still thought that there was not a 
riotous party or one to cause terror to the peaceable inhabitants; that he dared to say it 
might be the cause of a breach of the peace, it might give such offence ; but, if they (the 
drumming party), were left to themselves, he did not believe there would have been any 
breach of the peace; i.e., if they had not been attacked by the other party; that he 
believed it was the beating of the drum provoked the attack. 

Mr. Molony further stated that in his opinion to constitute the offence of an illegal 
assembly at Common Law, those present should haye assembled for a riotous purpose, 
or with the intent to do some illegal act. r r r 

Mr. Nicholson’s view of the law of illegal assembly and riot, as deposed to by himself, 
coincided to some extent with Mr. Molony’s. He stated, however, in addition, that he 
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had taken the trouble of reading a little on the subject, that as regarded the parties who 
came to Donaglimore, from the direction of Pomeroy and Castlecaulfield, there was not 
an illegal assembly calculated to excite terror ; that his opinion certainly was that the 
drumming of those parties caused the first attack; that the drumming was perfectly legal, 
and that the parties who beat the drums had a perfect right to do so ; that therefore he 
put the drumming out of the question ; that the drumming party were attacked by the 
other party and merely defended themselves; that he believed the drumming was 
calculated to annoy and to cause animosity, but it was not calculated to create terror 
or alarm, or to lead to a breach of the peace, though Roman Catholics would have 
considered it a great annoyance and might have .considered themselves insulted, and 
that he believed the first assault was committed on the drumming party by the other 
party because the latter were annoyed at the beating of the drums. 

His Lordship directs me further to state, that though he has most carefully read and 
considered the entire evidence from which the foregoing extracts have been made, he has 
not done so with the purpose of criticizing it or pointing out its inconsistencies or 
apparent contradictions, but for the more important one of satisfying himself what was 
the extent of legal knowledge possessed by the Dungannon Bench on the 1st of October 
last, when it entered on the investigation of charges of illegal assembly and riot against 
the several persons summoned to answer for the part each of them took in the transactions 
which occurred at Donaghmore on the night of the 17th September last. The result is 
that his Lordship is quite convinced, by their own evidence, that the majority of the 
Bench then had, and still continue to have, a very imperfect knowledge of what 
constitutes an illegal assembly, and it is only because he entertains this opinion that he 
sees no reason to dissent from that of the Commissioners — that the members of the Bench 
acted to the best of their judgment and were not influenced by any improper motive, 
though they were in error in dismissing on the merits the charge of illegal assembly 
and riot against five of the persons so summoned. Considering, however, that these and 
similar cases have produced complaints against the administration of justice, and that, 
unless corrected, they are likely to be productive of results most injurious to the public 
peace, by misleading those unacquainted with the law, his Lordship deems it necessary to 
state what is the law applicable to the offences of illegal assembly and riot as laid down 
by the highest authorities. The Commissioners, in their Report, have, as to the offence, 
of riot, quoted the opinion of Mr. Baron Bramwell, as follows : — 

“In cases of riot tlie rules of law and good sense seem tlie same. A man may take part in a riot, not merely 
by boing an actual stone-tbrower or shouting or yelling, if be be seen marching with them, so that bis presence- 
was an actual encouragement to tlie more active parties, be is as much a party in a riot as a soldier in a battle, 
who, although be did not fire, was there present to be brought up as a reserve.” 



Another most eminent Judge describes an illegal assembly thus : — 

« It may be safely stated that an assembly of great numbers of persons, which from its general appearauce 
and accompanying circumstances is calculated to excite terror, alarm, and consternation is generally criminal 
and unlawful. All persons who form an assembly of this kind, disregarding its probable effect, and the alarm and 
consternation that are likely to ensue, and all who give countenance and support to it, are criminal parties. 

“Whether any particular meeting be of a lawful or unlawful description mnst depend on the circumstances 
under which it is held, the manner in which it is brought together, and the conduct and demeanor of those who 
attend it. These being questions of fact, must be submitted in all cases to the judgment and determination of a 
jury— first a grand jury and then a petty jury, if a bill of indictment be found true ; and it is not possible for a 
J udge to lay down, os matter of law, the precise boundary between a lawful and an unlawful assembly. . 

“The essence of crimiuality in such cases is the terror and alarm with which the peaceable and quiet subjects 
of Her Majesty must almost necessarily be affected, even those who are endowed with firmness and resolution 
and therefore I have no hesitation in saying that such tumultuous assemblies at night cau hardly, under any 
circumstances, be otherwise than criminal. I speak of the general law of the land applicable to all places m Her 
Majesty’s dominions, and of the proceeding by indictment, with which alone you have to do against persons forming 
part of such meetings, whether as leaders and instigators of them, or as idle, and sometimes merely curious 
spectators, joining in such meetings without considering that by their so doing, they are swelling tlie apparent 
numbers of them, and increasing, however unwittingly, their power of mischici. 

Another equally eminent Judge states the law shortly and pointedly as follows 

“I take it to be the law of the land that any parties assembled under such circumstances as, according to the 
opinion of rational and firm men, are likely to produce danger to the tranquillity and peace of the neighbourhood, 
is an unlawful assembly.’ 

His Lordship directs me to inform you that, adopting the law thus laid down, as he 
does to its fullest extent, he finds all the elements necessary to constitute a mmdfrni lease 
of illegal assembly against every one of the persons summoned before the Bench at Hun- 
gannon on the 1st October. There was manifest preconcert in the meetuig at night of a large 
Sumber of persons marching to music from afferent parts of the country for no avowed 
purpose, but manifestly for some common one. There was a determination shown to carry 
out that purpose by force, if their .progress should be resisted ; they were under leaders ; 
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one of their number, before any attack was made on them, assaulted a police officer who 
apprehending a riot, entreated them not to proceed. Disregarding this caution thev 
marched forward, with beat of drum, until they came into collision with those who, according 
to the opinions expressed in the evidence, above extracted, would be annoyed, if not insulted* 
by their conduct, and when assailed they manifested every disposition to fitrht their 
opponents, thus not merely committing a breach of the peace, but causing a serious riot. 
If it be suggested that these parties had so assembled for the purpose of mutual support 
and protection in case of attack, the answer is, — The law declares “ That an assembly of 
a man s friends for the defence of his person against those who threaten to beat him if 
he go to a particular market, &c., is unlawful, .for he who is in fear of such insults must 
provide for his safety by demanding security of the peace against the persons by whom 
he is threatened, and not make use of such violent methods, which cannot but be 
attended with^ the danger of raising tumults and disorders to the disturbance of the 
pubhc peace. buch being the law, it is obvious to any one acquainted with it that a 
pnnid facie case was established against all the accused persons of both parties! which 
rendered it the duty of the Bench to send every one of them for trial, except, perhaps 
ihornbury ; and that were it not for their want of knowledge of the law applicable to such 
cases so clearly established by the testimony of Messrs. Molony and Nicholson, the decision 
ot the Bench m dismissing the case on the merits against Andrew Dilworth, James 
1 Ateer, and William Stewart, would have been quite inexcusable, and must have been 
dealt with as such. 

His Lordship desires me farther to observe that though he has felt it his duty to point 
out thus strong^ the rant of judgment and knowledge displayed by the majority of 

°V.i e - OCCflSIOn a m . q “ est10 ”’ 3' et he feels k b '“ justice to them to add, as an 
extenuation of their error, that it is manifest the- case for the prosecution was not efficiently 

inS ’.f 1 ?'• a F ll0able *? tIle offences of ille sal assembly and riot properly ov 

p ressed ° n them ; and that a11 fhe members of the Bench, but 
„ : ke ’ ha ™ this further excuse that the unfortunate interposition of that gentle- 

assembVrr'f C °" S . table 0Nelil from answering the question, whether such an 
“! ? m'ammms party was not calculated to produce terror, or alarm, or 

from 0&nv epn M d h ' S 00 leagu ® of the benefit of an answer which, as it now appears 
ftJahK 'evidence ought not to have left much doubt on any dispassionate mind 
the riotous P nZ ms ,. ofbo . th P a, ' tles wl '° ‘»ok part in or countenanced by their presence 
were & “ °5 ne f tbe town of Donaghmore on the night in question, 

llw and on S £ Z P^atmn for the offences of illegal assembly and riot at common 
carriage shall occur ° ° aSe ^ IS ^ i0r( ^ s ^P trusts that in future no such grave mis- 

he Ms L coSrL d eff me t0 fn , r - bea > form ‘he R ench t^t it is not without regret 
infStta - Kpr T US dlsa F roral of the itragolar manner in which the 
the 17th September k referenoe «° ‘he transactions at Donaghmore on the night of 

a Sve 0h ,3™ be f 1 investigated was a misdemeanor of a very serious character, in which 
displayed. b f 1 Were ‘“located, “ nd the most angry party feeling had been 

for the7r b “ridanee *° ta £ e care tbat the s ‘ a ‘>“ahle rules laid down 

U wMl - These are prescribed by the 

against him), take the deposition on ontli nnd ' ea ccused (who may put questions to any witnesses produced 
stall be r»d ™r Z t » 7', S ‘f ’f" *“ kn " * k8 f “ te > “" d •“>> 

those Justices, or on. ofthem TS Stt u ”'T. ? u‘ ^ ““a™"® 1 , “d shall also he signed by 

completed, the Justices, or one of them si, nil j 6 Same 3 , aU f t iafc w,j en the examination shall have been 
and take down in writing his statements, &c.” ’ 01 CaUS8 t0 be read ’ *° the accusod the several depositions, 

Cfork^a^Dimgannon 8 ^^^^ 6 ^ ^hac^be^^Wted^on^th^Pe^^e^i^s 

which all flip Af j s n . en uetore the Bench two days previously, fronr 

BaSy nT constables tt„ h Tf? Were omitted ’ saTC « of Steenson 

J ' me constables then bronght the documents so prepared to Mr. Lyle, who; 
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neither read nor examined them, but after asking the constables if they had done so, 
swore them to the truth of the statements therein contained, and bound them to 
prosecute. It is not improbable that this illegal mode of discharging a plain obvious 
duty has exposed the Bench to the imputation of suppressing from the informations 
the names of some of the parties who were proved by trustworthy evidence to have more 
or less concurred in the same transactions for which other parties were sent for trial. 
Had the depositions been taken down from the witnesses’ lips when they were examined 
there could have been no ground for this particular accusation against the Bench ; and 
the only questions for inquiry and consideration would have been the propriety of the 
decision which dismissed on the merits the charges against those parties. 

His Lordship can entertain no doubt that the Bench must be now so convinced of the 
impropriety of taking depositions in cases of indictable offences in such a manner, that 
he deems it sufficient to caution the Bench against falling into any similar disregard 
of the law in future, the evil consequences of which became so apparent during the 
recent inquiry. Had O’Neill’s testimony been regularly taken down in writing no 
controversy about it could have arisen, as a reference to his deposition would have set 
all question at rest. It fortunately happened that his memory enabled him. to detail 
with surprising accuracy his former evidence, but on one, perhaps the most important 
as well as most disputed point, the Commissioners were obliged to allow the reporter of 
a newspaper to be examined, not from his original notes but from an abridged transcript 
of them published in a newspaper, which could not be of any value when the contro- 
versy was as to the exact words of a most important question put to the Constable, 
which the interruption of a member of the Bench prevented him from answering. 

In conclusion his Lordship desires that it shall not be supposed he denies the power 
of Magistrates to refuse taking Informations against persons charged before them with 
indictable offences, even in cases where they have no statutory jurisdiction to decide, 
and finally determine summarily, if there be a total failure of evidence to implicate 
the accused parties, as, for example, in cases where, though there is clear proof that a 
cr im e has been committed, e.g., a murder, a larceny, or an assault, yet there is no sufficient 
or no credible evidence to establish that the person accused committed the act, .but. in 
cases where there is no doubt as to the truth of the facts deposed to as criminating 
the party charged with an offence, and the only question is as to the quality and legal 
consequences of his acts or those of his associates, Magistrates should be extremely 
cautious in refusing to take Informations unless in cases in which it shall clearly appear 
that, assuming the facts proved to be true and the inferences which the prosecutor 
seeks to draw from them be correct, these cannot in any possible view constitute an 
offence. In nearly all such cases the motives and objects of the accused parties, and 
the consequence or probable consequence of their acts, must more or less determine their 
guilt or innocence, and upon these it is the province of a Jury, instructed by a Judge 
as to the law applicable to the facts, to decide, and not of a Bench at Petty Sessions, 
and Magistrates can, therefore, rarely be justified in refusing to send such cases before 
that constitutional tribunal. His Lordship further desires me to acquaint the 
Dungannon Bench that the case on which he has felt it his painful duty to make this 
communication, affords a striking example of the mischiefs likely to result from the 
adoption of any other course, and that notwithstanding the very decisive answer of Mr, 
Nicholson to question 1285— “I can say that there was not the least evidence on which 
a Grand Jury could find a true Bill or a Petty Jury convict,” it will be much safer for 
Magistrates to send cases of illegal assembly, and others of a similar character, for 
trial before Grand and Petty Juries, the ancient constituted tribunals, instead of 
dismissing them on the merits, and thus assuming to themselves a duty which, may be 
found, they are not well qualified to discharge. 

I have the honour to be, 

Gentlemen, 

Your very obedient servant, 

W. H. PILGATE. 

1.0th July, 1867. 
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